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CHAPTER 1
INTRODUCTION

Introductory Note

The frequency of crimes against women is a growing concern iry'sodaciety,
particularly with regard to the alarming rise in instanckegape. This heinous crime
against women has witnessed a rapid increase in recent times, andatakthat it is
never excused under any circumstances. Unfortunately, rape isingoum a daily
basis in various parts of the world, and in many cases, the p&opetreanage to evade
justice due to a multitude of reasons. Regrettably, numerous waraamable to
exercise their privilege to report incidents of rapke global issue of rape and sexual
violence persists despite existing laws, leading to a laglcaduntability in criminal
proceedings. This problem arises from the insufficiency of ourepe laws and their
enforcement, resulting in impunity for perpetrators. However, thezepatential
remedies and reforms suggested by International Human Right@HRL) to address
this issue, with the goal of prosecuting individuals who commit suchfibamimes?
Several significant human rights organisations and legislaysterss openly address
and forbid rape and sexual violence. These include the UniversarBtmh of Human
Rights (UDHR), the Convention on the Elimination of Discriminatigaiast Women
(CEDAW), the Declaration on the Elimination of DiscriminationiaggWomen, the
International Covenant on Civil and Political Rights (ICCPR), dred Ihternational
Covenant on Economic, Social and Cultural Rights (ICESCR). Furthersexaal
violence in any form is also strictly forbidden under Internatithananitarian Law
(IHL). Sexual acts are classified as war crimes, criagasnst humanity, genocide, and
breaches of the Geneva conventions, highlighting the gravity andchatiteral

recognition of these offensgs.

! Payal Rana, ‘The Capital Punishment in ContexRape: A Study of Nirbhaya case’ (LL.M, Swami
Vivekananda Subharti University 2019).

2 Maria Alejandra Gémez Duque, ‘Towards a Legal Refof Rape Laws under International Human
Rights Law’ (2021) 22/3 The Georgetown Journal eh@er and the Law
https://www.law.georgetown.edu/gender-journal/wptent/uploads/sites/20/2021/08/towards-a-legal-
reform.pdf accessed on 31 May 2023.

3 ‘International Framework of Sexual Violenc&Vikipedia)
https://en.wikipedia.org/wiki/International_frametkoof sexual_violence accessed on 31 May 2023.
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The horrible act of rape in India is punished severely by therriRgmal Code, which
prescribes harsh punishments. However, there were questions abadetjuacy of
rape laws, which has led to the revision of laws through “CrinhfAaendment) Act
1983". These issues led to the change in the criminal laws. In spiite faict that there
was a need for more rigorous rape legislation, significantggsaweren't implemented
until the horrible Nirbhaya gang rape episode that took place iernblser of 2012.
Significant alterations were brought about as a resulEafrfinal (Amendment) Act of
2013. Recently, there has been a notable expansion of what it means to rape in India to
encompass sexual acts beyond peno-vaginal intercourse. This cledlegts ra
significant shift in recognizing and addressing various forms of non-consensual sex
activity. The new legislation covers any and all types of sexual acisccaut by men
against women that do not involve consent and are invasive in nature oAdiyti it
made clear that in order for consent to be valid, there must be a clear asthikabie
agreement to take part in a specific sexual activity. In addititennhew legislation
created new crimes, including as voyeurism, forced stripping, veyeuand stalking,
and it made attacks with acid a criminal offence. In genémpassage and subsequent
execution of India's Criminal (Amendment) Act 2013 constituted a feignt
watershed moment in the development of the country's legal framesgakding rape

and other sexual assadults.

The Indian Penal Code encompasses provisions for various punishmentsnéloese i
capital punishment, life imprisonment, imprisonment of both rigorous anglesi
nature, forfeiture of property, and fines. In the case of r&petion 376 of the IPC
outlines the penalties. The convict can face prison for seven yeéiree, or both.
Alternatively, life imprisonment is also a possible punishment. Homvesection
376(2) of the IPC specifies that the severity of the punishmenbeasignificantly
higher depending on the circumstances. In such cases, rigorousoinmpeint of at least
10 years is mandated. This provision applies to instances wieanature of the offense
warrants a more severe penalty. Additionally, the law addrédss&sime of gang rape.
If multiple individuals are involved in the rape of a woman, they #reoasidered
guilty of the offence of gang rape. This crime is also punishapke minimum of 10

years of hard prison tinte.

* Supra Note 1.
® Ibid.



The “Criminal Law (Amendment) Act 2013” played a crucial roleekpanding the
definition of rape in India. This amendment broadened the scope of ragpduttei any
form of penetration, regardless of the bodily part involved, in the das®ermen or
girls. It specifically recognized penile vaginal penetratio &tear instance of rape.
This amendment was significant in ensuring that the law tedlaisstances of non-
consensual sexual penetration as significant offenses desese@ngus legal

consequences.

The Justice Verma Committee, which was formed to propose amatsdmoethe
Criminal Law (Amendment) Act 2013, conducted a thorough examination and made
several recommendations. One of the most important things thewasithat there

was a lot of evidence that the death penalty did not work as a gmwcedéfor horrible
crimes like rape. As a result, the committee advised agaipbtiag the death penalty

in cases of rape. Instead, it recommended that life imprisonmetiebsuitable
punishment for such offenses. This recommendation aimed to aligerh#ips with

the committee's understanding of the criminal justice systaestives and the need

for appropriate punishments that would serve justice in cases df rape.

However, the Criminal Amendment Act of 2013 only allows for deathwo

circumstances: a) Section 376E states that anyone who violatesnS&76, 376A, or
376D and is later found guilty of any of those violations is sulbgeatpunishment of
life in prison or death; and b) Section 376A of the IPC prescribeses@enalties for
individuals who cause the death or permanent vegetative statetberaperson. For
these kinds of crimes, the punishment can be anywhere from 20 digasrt prison,

or even the death penalty, and there may also be a fine. Skeait'that rapists who do

it more than once and cause death or a vegetative state can gethipedahy.

In India, the death penalty is a punishment that is only given in theexiveme and
rare cases. It is not usually given for rape. However, duringdth#ting of the
Prevention of Child Sexual Offences Act (POCSO), the Rajya S#idhéower house
of Parliament passed a law that could lead to the death pesrghigdple who are found
guilty of raping a child younger than 12 years old. Despite risurgber of cases and
these legislative modifications, India has been cautious and hasitapplying the

® Harsimran Kalra, ‘Report of the Justice Verma Cotterion Amendments to Criminal Law, 2013’
(PRS Legidative Research, 25 January 2013) https://prsindia.org/policy/mysummaries/justice-
verma-committee-report-summary accessed on 21 2p2iB.
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death penalty in such instances. It is only in exceptional casesmietd at the

discretion of the court, that the death penalty may be deemed necessary.

Even though the number of rape cases is rising, it is stileopired to give the death
penalty for rape. This is because it is not clear that thd gesatalty violates human
rights. Under Article 21 of Constitution of Indjaevery person has the constitutional
right to life, besides under Article 6 of the ICCPR is provided that “every human
being has an inherent right to life.” India has ratified this comwen®herefore, it is
evident from this that India supports the abolishment of the dea#gnsentt had two
groups: those who are for the death penalty and those who are ag®hsritit comes
to the death penalty for rape, people have different ideas. Two groupfohaed, one
in favour of the death penalty and the other against it. This deratassthat the matter
is a subject of ongoing debate and consideration within the legabaredal framework
of India.

It is believed that the death sentence has a deterringcingpasociety. It is the
procedure of putting to death someone who has been found guilty of aeteriibé

for the sake of justice. According to the principles of human righis more than a
punishment and unjust because it exhibits a disregard for human lifidien,

reformative theory is followed which gives an offender a chanceetribute and
improve. Hence, reformative theory is given more emphasis thameggténeory of
punishment in India. Even though the United Nations (UN) is agaiastiindia is a

member of the UN, the death penalty is part of the Indian legal system.
Statement of Problem

The problem undertaken in the present study is to discuss abouypiiEat@on and
execution of death penalty in rape cases in India. The study is about toe|judicial
perspective, legislative and judicial trend on execution of deathtpémafpe cases in
India along with analysis of the international and regional petispaan rape and death
penalty in rape cases. It is debatable if death penalty shoalddrded as a punishment
in cases of rape. With the application of death penalty in casggeotome with various

implications. India follows deterrent and reformative theories ofgbument and Indian

" Supra note 1.

8 Constitution of India art 21.

® International Covenant on Civil and Political Riglfadopted 16 December 1966, entered into force
23 March 1976) 999 UNTS 171 (ICCPR) art 6.
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judicial system recognizes death penalty. However, the Indiangugitas propounded
a theory known as “rarest of rare cases” in context of deathtye.e., death penalty
is awarded on the basis of the theory “rarest of rare” cHsesape case falls under the
purview of “rarest of rare” cases, then it becomes evidenthkatonvict (s) shall be
awarded death penalty for the offence of rape. In India, therscamany rape cases
wherein the accused gets away with the heinous crime and exeotiieath penalty
is seen less in rape cases. It is pertinent that death pisreatpyected to leave a deterrent
effect on the society which is why India has a provision of deatialty in its judicial
system. Punishment of death penalty is primarily based orhéoeyt “rarest of rare
cases”, and secondarily, on the facts of the case. There/@gravisions regarding
rape on Indian Penal Code which are- “in cases of repeatdeife and causing death
or vegetative state”, where death penalty is awarded. Therefore, thencglevaeath
penalty in rape cases is seen in the judicial pronouncemenfseafases where various
factors are considered. Therefore, the study is to analysepkeelaws in India in

context of the enforcement of death penalty in rape cases.
Detailed Literature Review

A review of existing related literature, publications and research workeasuttject is

given in detail.

Muralidhar 1°(1998) had looked into the arguments about the death penalty and the
government's support for using it more often for crimes other than mawbé as rape.
The author looked at the court decisions that upheld the death penalty anldehow
“rarest of rare” standard came to be in the famous Bachan &sghThe author looked
at how the court used the test in the cases that came ageawdtor went back to the
idea that the death penalty is a cruel punishment. This idea clyorastwo
international decisions: In 1995, the South African Constitutional Court thadest
decision. It said that the death penalty was against the law arnitlwas a cruel and
inhumane way to punish people. The second choice was made when tthatibnal
Criminal Court Statute was signed. This said that war criorgses against humanity,
and genocide should not be punished with the death penalty. The authooodhme t

conclusion that before the next attack on the constitutionality ofigasion for

95 Muralidhar, ‘Hang Them Now, Hang Them Not: hidiTravails with The Death Penalty’ (1998)
40 Journal of the Indian Law Institute https://wyator.org/stable/43953315 accessed on 30 June 2023.
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keeping the death penalty, it is important to know how many peaptaienently facing
death sentences, how many are waiting for decisions on their metoynsetnd how

many are waiting for the hangman to tighten the noose around their necks.

Narrain 1! (2014) had analysed two important judgments on the purview of sexual
violence and death penalty. The first judgment is the Delhicape which happened
on 16 December predicated their decision to execute the defendaet loeirtousness
of the crime and the demands of “collective conscience of socktpther judgment
is the In the Naroda Patiya case, which involved the raping anagkdfi Muslims in
this region of Gujarat, the court decided against the death pendltinstead opted for
a system of life imprisonment that was graded according to kédé responsibility
of the many defendants. The author stressed that the Delhi rapditsainto the
category of exceptional cases in countering the impunity foresriagainst women by
finding the accused guilty. On the other hand, the author critidiseddgep and tragic
failure of the justice system in the Mathura rape case, whergupreme court did not
recognise the sexual violence done to women's bodies. The authakkadup the
least discussed judgment delivered by Justice Jyotsna Yagnik as edrtgptre Delhi
rape case in a case regarding the Gujarat pogrom, which desuttee murder of 96
Muslims and the rape of Muslim women. In this case, the honourabledemidied that
the 32 people who were accused of rape and murder should get seritahcasged
from 14 years to life in prison. The author stressed on rethinking pumskHore
heinous crimes like rape, and rape in context of mass violencautiher concluded

that Individual suffering should be taken seriously under the concept of justice.

Das'?(2017) had discussed about the origin and evolution of rape laws in India along
with the legislative and judicial trends and patterns relatetiegmftfence of rape in
India. All the offences that fall into the category of offenceapke was covered. Various
interpretations were made on the Supreme Court decisions. Theasthtalked about

the death penalty as a punishment for rape, as well as hovathst'of rare" doctrine

and the rules set out in the case of Machhi Singh v. State oftPappdy’* The Law

1 Arvind Narrain, ‘Sexual Violence and the Death &lgn A Tale of Two Judgments’ (2014) 49
Economic and Political Weekly https://www.jstor.fatgble/24478981 accessed on 30 June 2023.
P K Das, Anti-Rape Laws in India (2nd Edition, Ueisal Law Publishing 2017).

13 Machhi Singh v. State of Punjab, (1983) 3 SCC 470.
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Commission reports are also discussed. The author had provided ansaoalyise

evolving nature of the high court decisions and supreme court decisions.

Kumari and Barn 14(2017) had traced the evolution of rape laws over time, reflecting
changes in social attitudes and the recognition of the sericusheaspe. The history
of rape laws in India demonstrates a progression towards greatstimofor victims
and increased penalties for offenders. The authors had provided an outlihe
legislative background regulating rape. The legislative gpacind is explained given
the “Criminal Law Amendment Act of 1983” made extensive changeté rules
relating to rape., and later in the “Criminal law amendmen2@&B” following the
horrific incident of a brutal gang rape of a young woman in 2012.aliieors had
provided an insight on the sentencing of the convicts in the Nirblagga The convicts
were given death penalty and one of them who was a juvenile had béereséhe
authors had provided a critical analysis of the sentencing poli@pecases. The high
court decisions and supreme court decisions had been critically anahgzbddbeen
found problematic at various fronts from the sentencing perspectieeadthors had
recommended from the findings of the study that there is an urgent need fogtmaini
sentencing of judges of every level as well as other legadrfigg involved in
prosecution of offenders. Further, it had been recommended that the efctape

requires some amount of compensation for her medical expenses agtublhditation.

Rohal and Arora'® (2020) had described about the concept of imposing capital
punishment in rape cases. The authors had started primarily bysitigcabout the
historical evolution of capital punishment in India for various offences.question of
abolition of capital punishment is discussed, and it is categoneé&da parts i.e.,
Article 21 of the Constitutiolf states that no individual shall be deprived of his life
except pursuant to procedure prescribed by law, which helps to conin&. The
authors had also divided the evolution of death penalty in Hindu law and Maslim
Focusing on the human rights, the authors had discussed about the ornafnati

scenario and legal framework. Also, the death penalty and itsstgas$ in India are

14Ved Kumari And Ravinder Barn, ‘Sentencing in R&sses’ (2017) 59 Journal of The Indian Law
Institute Https://Www.Jstor.Org/Stable/26826588emsed on 30 June 2023.

!> sandhya Rohal and Tanu Arora, ‘Death Penalty ipeR@ases: Violation of Human Rights vis-a-vis
Constitutional Right to Life’ (2020) 4/2 CASIHR Jmal on Human Rights Practice <chrome-
extension://efaidnbmnnnibpcajpcglclefindmkaj/httpsawvw.rgnul.ac.in/PDF/a0c0c6e2-7917-4502-
a0lc-467ac494dd99.pdf> accessed on 30 June 2023.

16 Supra note 8.



talked about in depth, as is the use of the "rarest of rare'irdatr rape cases. The
authors had also dealt with the amendments and alterations in Indamattaws and

rape laws. The authors also came to the conclusion that if ttle penalty is carried
out correctly and according to the law, it can be shown to be donstpp and stop
horrible crimes against society. In conclusion, it had also be&rdstaat deterrent
theory of punishment is an answer to eliminate offenders from thetyworl he authors
had suggested that harsher penalties be applied to crimes lkearap that these
penalties should convey a message. Additionally, it had been sulygkatesuch

offences be punished more quickly and that no requests for pity be granted.

Tomar!’ (2020) had analysed transformation with the most recent state amisgm
debate about the death penalty amendments has centred on how harsh anglthbitr
mandatory death penalty for sexual offences is. The author gieescal analysis of

the state government's actions, taking into account political, Egahl, and economic
factors, as well as the lack of conclusive evidence to suppopréwvesion. It is also
emphasised that putting people to death for sexual crimes would layeegative
effect on the criminal justice system as a whole. The authorda@\an overview of
capital punishment along with its position in Indian context. The authibcady
analyses the “Andhra Pradesh Disha Act, 2019 for this act was passed on aretpons
the rape and murder case of the veterinary doctor in Hyderabadtiefuaore, the
author also critically analysed the death sentence was addedhmt®hakti Criminal
Laws (Maharashtra Amendment) Bill, 2020” for serious crimesnagavomen and
children. These offences include gang rape, rape, and grave hacrdbyhe author
focused more on the justifications for not carrying out the death punishment for sexual
offences. The author came to the conclusion that the law did riotfixythe structural
problems in the criminal justice system. He or she suggestdadgrhe criminal justice
system more focused on the accused and punitive instead of victinedpausich
should put more emphasis on access to justice.

7 Adv. Devesh Singh Tomar, ‘Navigating Death PeniitySexual Offences via Recent State
Amendments’ (2020) 1/2 Indraprastha Law Reviewdhtfindraprasthalawreview.in/wp-
content/uploads/2021/09/GGSIPU_USLLS_ILR_2020_V-D42Adv.Devesh_Singh_Tomar-1.pdf
accessed on 30 June 2023.



Duque'® (2021) had discussed about the development of rape laws around the world
and examined how cultural prejudices and gender stereotypes leftayexdrlier laws
that condoned rape have influenced present laws' obstruction of rap®iiaccess
to justice. The author had divided the history of rape laws into anoiedlieval and
colonial rape laws, and modern. In the 20th and 21st centuriesaveppehanged over
time to make sexual violence a more serious crime. The authoretbars these
changes. The author pointed out that there are internationalgiodalehuman rights
standards for laws that make sexual violence and rape illegaheFuthe author
discussed about the rape laws in different countries which includegide$ of rape
provided under various legislations in different countries. The authguroadsed two
recommendations, viz., the first recommendation is that the defindd "consent”
needs to be changed, and moreover, the international community musisiestabl
universal law that takes into account common standards for sexuahcaoénd
requires nations to take effective measures to deter, prosecutepunish sexual
violence. Secondly, domestic rape laws need to be updated to include lagaéw
presumption that takes sexual violence survivors' declarations of camseatcount

in certain situations.

Aim
The aim is to study the rape laws in India and the judicial apprioacard the death
penalty in cases of rape.

Objectives

These are the following objectives of the study-

1. To study the position of rape laws in the international and redgnomaén rights
context.
2. To analyze the provisions of rape laws in India.

3. To discuss the judicial approach towards the death penalty inafasge.

¥ Maria Alejandra Gémez Duque, ‘Towards a Legal Refof Rape Laws under International

Human Rights Law’ (2021) 22/3 The Georgetown Jouofi&ender and the Law
https://www.law.georgetown.edu/gender-journal/witeat/uploads/sites/20/2021/08/towards-a-legal-
reform.pdf accessed on 30 June 2023.



Scope and Limitations
Scope of the study

The researcher intends to study the rape culture in India and thlatiegiand judicial
trends toward rape cases. The study contains an analysiguditligry in terms of the
death penalty in cases of rape. The researcher further intestislyathe international
and regional instruments governing rape. Additionally, the studjudes the

international impacts and domestic concerns about the death penalty in rape cases
Limitations of the study
The study is limited to the study of death penalty in rapescasy.
Research Questions
The research questions of the study are-

1. What are the international and regional human rights instrumeatsgeto
rape?

2. What are the national laws relating to rape in India?

3. What is the judicial approach towards death penalty in rape cases in India?

Is the death penalty in rape cases justifiable?
Research Methodology

This study only uses doctrinal legal research, descriptive metmadytical legal
research, case study, and narratives for its legal research.

Focusing on providing a better understanding of the rape laws indndiacrutinizing

the execution of death penalty in rape cases, doctrinal research was conducted.

Descriptive legal research was done to elaborate on the conadgatbf penalty and
rape laws in India. Furthermore, an analysis was done on the jutkc&ions on

execution of death penalty in rape cases.

Both first-hand and second-hand sources were used to do the researatndtitution

of India, laws, case laws, official documents, international conventagmegments,
and reports were all used as primary sources. The reseaashaish used things like
books, articles, law journals, court decisions, and websitesasday sources. The

research was done by using online databases and sources like, JSTO®nline,
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Shodhganga, LiveLaw, and others. These sources helped me learn a lot about the topic
at hand, which helped me find answers to my research questions dritlerggals and

aims of this research. Doctrinal research has the benefitvofggyou a deeper
understanding of how legal concepts work and quick answers to questionghebout
topic at hand. This research paper looks at laws about raperaettimaiional, national,

and regional levels. In particular, the death penalty for rape in India hastbeéerd.

Accordingly, the form of citation of this research paper is OBE®fourth edition.
Chapterization

Chapter 1: Introduction

This chapter includes an introduction, a statement of problem, a delitei@ture
review, aims and objectives, scope and limitations, research questesesrch

methods and research design.
Chapter 2: International and Regional Protection against Rape anal S&dence

This chapter talks about rape-related international and regioval Tdne international

and regional instruments talk about sexual violence, which includes rape. Even though
there isn't a law against rape, there are many internatianan rights documents that

talk about it. These include the Universal Declaration of Humart®igthe
International Covenant on Civil and Political Rights, the Internati@waienant on
Economic, Social, and Cultural Rights, and the Convention on the ElionnaitiAll

Forms of Discrimination against Women. Moreover, this chapteludes the

provisions contained in IHL in context of women and children.
Chapter 3: Rape and Criminal Law in India

This chapter includes Indian standards for rape. The Indian Penal Godehisions
for rape. The given provisions for rape also include gang rapdtamrape, etc.,
however, there is no definite provision for marital rape in India.hneamiore, the
chapter focuses in the legal reforms in rape laws made urd€rithinal (Amendment)
Act, 2013 and POCSO Act.

Chapter 4: Judicial Approach towards Death Penalty in India

This chapter includes the approach of the judiciary on death pemé#tiigia. It focuses
on the constitutionality of death penalty cases in India especialtggerand the main
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principle i.e., rarest of rare cases. Furthermore, the chaptigsas about the execution

process for death penalty in cases of rape.
Chapter 5: Conclusion and Suggestions

This chapter finally concludes the research work and contains sioggesievant to

the concept of death penalty for rape cases.
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CHAPTER 2

INTERNATIONAL AND REGIONAL PROTECTION AGAINST RAPEA ND
SEXUAL VIOLENCE

Meaning and Concept of Rape under International Law

International law offers definitions of rape and sexual violence, densg them as
highly discriminatory acts against women. International law defi@esas violence as
any kind of sexual act that is forced or done with violence, no ntadterclose the
victim is to the offender. This includes rape. Sexual violence carehdpgth when
there is peace and when there is a Wafhe World Health Organization (WHO)
provides a comprehensive definition of sexual violence in its World Rep&fiolence
and Health 2002”. According to this definition, “sexual violence encompassenge
of behaviors, including any coerced sexual activity, including &eynat to compel a
sexual act, unwanted sexual comments or approaches, or actsffiokinga”
Importantly, the definition includes everyone, regardless of their ctioneto the
victim, and can take place anywhere, including at home and at iw@kioteworthy
that the WHO definition of sexual violence extends beyond the aapef recognizing
that it encompasses a broader spectrum of non-consensual sexual béhaviors
Additionally, rape can be defined as the act of forcibly or ceelgipenetrating the
vulva or anus, utilizing a penis, other body parts, or an object. Rape is orkindro
sexual violence, and all kinds of sexual violence are bad bedaseiblate human
rights. This condemnation is echoed across the globe, emphasizintatity gnd
significance of addressing and combating sexual violence in albitifestations’

Various international laws provide different definitions of sexualevice. The Rome
Statute of the International Criminal Court (ICC) includes apr@mensive explanation
of sexual violence in its Elements of Crimes. According ®¢hatute, “sexual violence

19:Sexual Violence’ (Wikipedia. 24 May 2023) httger.wikipedia.org/wiki/Sexual_violence accessed
on 31 May 2023.

2 'gexual Violence- World health organization anddedefinitions’ (New Zealand Family Violence
Clearinghouse, September 2012) https://nzfvc.org.nz/sexual-viakeworld-health-organization-legal-
definitions#:~:text=The%20World%20Health%200rgati@#®620%28Krug%20et%20al%62C%20200
29%29,including%20but%20n0t%20limited%20t0%20home&s2i%620work%E2%80%9D accessed
on 31 May 2023.

2L Supra note 11.
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entails engaging in or forcing individuals to engage in seact against their will,
either through physical force, threats, coercion, or psychologealdipulation. It
encompasses situations where individuals are compelled due to feass,dur
psychological pressure, abuse of power, or taking advantage of/tie@rability or
inability to provide true consent. The Rome Statute's definition tnemcompass a
wide range of non-consensual sexual acts that violate the righteedhbeing of

individuals.”

In a 1998 report, “the Special Rapporteur on Systemic Rape, Selavar§ and
Slavery-Like Practices During Armed Conflict” presented artusice definition of
sexual violence. According to the report, “sexual violence encompasgetype of
violence, whether physical or psychological, that is carried ongusgxual methods
and specifically aims at targeting an individual's sexualitys @finition encompasses

both the physical and psychological aspects of sexual violéhce.”
Rape as an International Crime

Rape is a form of sexual assault wherein one or more individutidgarsexual activity
without obtaining the victim's consent. This act may involve the upbydical force,
coercion, deception, impersonation, or taking advantage of a person whapiahlec

of giving informed conserft

Different countries have implemented varying anti-rape lawseitaio jurisdictions
such as Canada, select US states, and certain Australian rélggoimaditional common
law definition of rape that necessitates sexual penetratioi inger recognized.
Instead, these jurisdictions have introduced statutory offenses likenar sexual
behavior and sexual assault. These laws criminalize non-consensual sentact

without the requirement of actual sexual intercoétse.
Rape in English Law

The introduction of the Sexual Offences (Amendment) Act in 1976 provided rape wit
a legal definition, as it had previously been classified as a comaw offense with

statutory penalties established under the Offenses againBteteen Act of 1861.

> Supra note 11.

% Laws Regarding Rape, Wikipedia https://en.wikipeslig/wiki/Laws_regarding_rape accessed on 24
June 2023.

** Supra note 20.
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However, the Sexual Offences Act of 2003 has since replaced etfjisation.
According to the current act, consent plays a crucial role ierm@ting whether a
sexual act is consensual or non-consensual. In section 1 of thapacts defined as
follows in English law: "A person commits an offense if a)tentionally penetrates
the vagina, anus, or mouth of another person with his penis, b) the otwr,peferred
to as B, does not consent to the penetration, and c) A does not reasohabdytbat

B consents."

Moreover, the Sexual Offences Act of 2003 also defines the offenassatilt by
penetration. According to the act, assault by penetration isilbedas follows: "A
person commits an offense if a) he intentionally penetrateatheasor anus of another
person with a part of his body or any object, b) the nature ofethetiation is sexual,
c) the other person, referred to as B, does not consent to the penegtat d) the

person initiating the act, referred to as A, does not reasondiglyéthat B consents™
United States

In the United States, certain provisions of the Violence Against &ioAct of 1994
were invalidated by the United States v. Morrf€atecision. Consequently, there is no
comprehensive federal legislation specifically addressing Fapeever, each state has
its own set of laws concerning rape. It is important to notehistdrically, some state
laws from the establishment of the country and the 1950s exhibitedl rac
discrimination by classifying consensual sexual relations d@va black man and a
white woman as rape. These laws did not apply to cases involving Ww&anen as

victims 2’

In some states within the United States, there are lawsi¢fiae rape as penetrative
sexual activity without the consent of the victim, even if fosendt used by the
perpetrator. These laws emphasize that consent must be freelllargly given by
all parties involved. They recognize that individuals may be unalgeotvide consent
due to various factors such as age, intoxication, incapacity, or beliegp asr
unconscious. Therefore, any sexual activity without the explicit estinsf the

individual in such circumstances may be considered as rape. Howevarportant to

% Supra note 13.
%5 United States v. Morrison 529 U.S. 598 (2000).
2" Supra note 13.
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note that there are other states where the laws differ. la states, the criteria for a
crime to be classified as rape may require the presencaagf 6ér coercion by the
offender. This may encompass instances of physical violencesilse visible physical
harm, threats directed at the victim or others, or any other dbrroercion. In these
states, consensual penetrative sex without explicit consent mde nminsidered a

crime unless force or coercion was involved according to the &plegjal definitions’®
Canada

Sexual assault, as defined by the Criminal Code of Canada, ersseapmy sexual
act that is carried out without the consent or voluntary agreemesrieoperson by
another. It includes any unwanted sexual activity imposed upon an indiwdbalt

their consent®

The laws prior to 1983 with the passing of Bill C52, rape was efat the time in
Section 143 of the Criminal Cotfeas: “Rape occurs when a male person engages in
sexual intercourse with a female person who is not his spouse witéoubluntary
consent. It is also considered rape if the individual obtains corsenigh the use of
threats or instilling fear of bodily harm, by impersonatingthesband, or by using false

and deceptive representations regarding the nature and characteri$tecaait”
Rape in European countries

Out of the 31 European nations, only 16 of them, including “Belgium, Créaatjaus,
Denmark, Finland, Germany, Greece, Iceland, Ireland, Luxembourg, Nbguéan,
Slovenia, Sweden, Switzerland, and the UK”, have rape laws thafisplécidefine
rape as sexual intercourse without consent. Most of the time, #vesénktclude things
like coercion, the use of force or threats of force, or the vigtitrbeing able to defend

themselves.

Denmark recently achieved a significant milestone in womegtgsriwhen their
parliament passed legislation acknowledging that sex without consertuteasiape.

This development marked a historic victory after years of advocacy.

%% ‘Rape Laws in the United State®Vikipedia)
https://en.wikipedia.org/wiki/Rape_laws_in_the_|édit States accessed on 24 June 2023.
29 Criminal Code, RSC 1985, ¢ C-46 (Can), s 271.

30 Criminal Code, RSC 1985, ¢ C-46 (Can), s 143 resraled by Bill C-52 (1983).
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Three young men in Sweden were accused of raping a 15-year-old girl and herrting h
with a wine bottle. This was a very public case. Shockingly, thd émund them not
guilty, leading to widespread public outrage. This incident sparkedtianwide
movement for legal reform, prompting the creation of new rape tlaascriminalize
engaging in sexual activity without voluntary participation. Because gfttiere have
been more convictions and, to a lesser extent, prosecutions in casegrianot

considered rape by the law just two years ago.

In 2019, Greece joined the ranks of the nine European countriedotinadlly

acknowledged non-consensual sex as rape. The Ministry of Justieeamendments
to the penal code, introducing a precise definition of rape. Howevanjtiaéchanges
were found to be inconsistent with international human rights standandse@uently,
the Ministry of Justice made additional revisions to the proposedhefeading to the

enactment of new legislation in July 2019.

Similar to many other European countries, widespread protagttedr following
incidents of gang rape. Eventually, this led to changes in thtnd&wnade sex without
consent a crime. These protests served as a catalysg&mréforms that aimed to
address the issue and ensure that non-consensual sexual acts areocalgqui
categorized as rape. In the case of La Mattaiftially, a first-instance court in Spain
reached a verdict where five men accused of rape were cahfactthe lesser crime

of sexual abuse due to the absence of evidence of violence or intomiddbwever,

the subsequent rape convictions handed down by a higher court resulted in widespread
demonstrations and shed light on the deficiencies of Spanish legislation, which did not
classify non-consensual intercourse as rape unless there wsisaphwyolence or
intimidation. In response to these concerns, the Spanish governmedtaad a new
comprehensive law on remedies for sexual violence at the beginn@@26f This
legislation placed a strong emphasis on the concept of consent amdedha legal
definition of rape to align with international human rights standartter A period of

deliberation, the law was finally approved by the parliament in August 2022.

According to present Dutch law, an act is not classified asuralpss there is evidence
of coercion. However, in October 2022, a measure was presented tattheHduse
of Representatives to address this issue. The proposed lanodinoadlen the

*' La Manada Case [2018] Tribunal Supremo STS 136/204i&. 123.
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definition of rape by encompassing all forms of coerced sexual bittder this
proposed law, criminalization would extend beyond cases where a vefbsdl is
expressed. In cases where the absence of consent is evident basedwrounding
facts and circumstances, the act would be regarded as rape amd subpropriate
legal repercussions. The objective of the proposed legislation &ablish a more

comprehensive framework for the prosecution and punishment of sexual offenses.

International Human Rights Instruments Criminalizing Rape and Sexual

Violence

When women experience violence, their rights and fundamental freedewislated,
impeding progress towards peace, development, and equality. The DaU&Med by
the United Nations General Assembly, recognizes that such vidkenmeted in long-
standing power imbalances between men and women. These histoqoaliities have
allowed men to exert dominance over women, leading to discriminationiraheling

women from realizing their full potenti&i.

While there is no singular convention exclusively dedicated to rapsrnational
human rights instruments encompass provisions addressing rape arld/edenee.
These instruments establish the framework for criminalizapg end provide standards
within the realm of international human rights law. They have ddoiet@ help change
rape laws around the world, making sure that victims of rape and s#{eace have
access to effective remedies and justice. These internatiandbsds have served as a
valuable tool in shaping and improving legal frameworks to combat and prayent
and sexual violence. International human rights instruments which incID#R>*
(1948), ICCPR’ (1966), ICESCE (1966), CEDAW’ (1979).

32 et's talk about “yes”: Consent laws in Europ@ntnesty International, 17 December 2020)
https://www.amnesty.org/en/latest/campaigns/2020t&sent-based-rape-laws-in-
europe/#:~:text=In%20a%20great%20number%20of,jugihiP0out%200f%20the%20bushes'.

accessed on 24 June 2023.

** Declaration on the Elimination of Violence agai&men, G.A. Res. 48/104 (20 December 1993),
UN GAOR, 48th Session, Supp. No. 49, vol, |, p..217

* Universal Declaration of Human Rights (adoptedDiécember 1948 UNGA Res 217 A(lll)

(UDHR).

% International Covenant on Civil and Political Rigltadopted 16 December 1966, entered into force
23 march 1976) 999 UNTS 171 (ICCPR).

*® International Covenant on Social, Economic and@altRights (adopted on 16 December 1966,
entered into force on 3 January 1976) 993 UNTS(ICESCR).

37 Convention on the Elimination of All Forms of Disunination Against Women (CEDAW) (1979),
1249 UNTS 13, Official Records of the General AsslymThirty-Fourth Session, Supplement No. 46,
vol. I, p. 11.

18



“Universal Declaration of Human Rights” (UDHR)

The UDHR was adopted by the UNGA in 1948, marking a significant milestone in the
development of human rights. While the provisions of the UDHR have inftdesrtd
been incorporated into subsequent international treaties, regionaanhuights
agreements, national constitutions, and legal codes, it is importante¢othat the
UDHR itself is not legally binding. However, its principles asadlies have been widely
recognized and utilized as a foundation for shaping human rightsastis and legal
frameworks at various levet8.193 countries that are part of the UN have signed on to
the UDHR. While the UDHR does not explicitly address rape and sexilanhce, it is

a comprehensive document intended to protect the rights and dignityrafiaitiuals,
regardless of gender. Although there are no specific provisioreder it is understood
that the principles and values enshrined in the UDHR, particulatlglés 3 and 5,
encompass the safety and security of women, as well atuth@@amental human rights.
Accordingly, Article 3 of the UDH®® states that “Everyone has the right to life, liberty
and security of person” and Article 5 of the UDHRtates that “No one shall be
subjected to torture or to cruel, inhuman or degrading treatment or pemtshifhe
ICCPR protects these rights, including the right to life @eti6) and the right to
freedom and safety (Article 9).

“International Covenant on Civil and Political Rights” (ICCPR)

The ICCPR took place on December 16, 1966, and it went into effect ooh 43,

1976. It is a treaty between many countries that requires th@motect the civil and
political rights of people. Among these rights are the righifepfreedom of religion,
freedom of speech, and freedom to gather with other people. The ICCPR is considered
a significant document and is part of the international bill giitd, alongside the
ICESCR and the UDHR. Together, these instruments form a coenzigk framework

for the protection and promotion of human rights worldwide. The ICCéRams

provisions related to sexual violence which are as follows-

38‘Universal Declaration of Human Rights’ (Wikipedi28 May 2023)
https://en.wikipedia.org/wiki/Universal_Declaratiaaf Human_Rightsccessed on 31 May 2023.

% Universal Declaration of Human Rights (adoptediécember 1948 UNGA Res 217 A(lll) (UDHR)
art 3.

0 Universal Declaration of Human Rights (adoptedDidcember 1948 UNGA Res 217 A(lll) (UDHR)
art 5.
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Article 7 — “No one shall be subjected to torture or to cruel, inhumategrading

treatment or punishment”
Article 9- “Everyone has the right to liberty and security of perédn.”

Article 10- “All persons deprived of their liberty shall be teshwith humanity and

with respect for the inherent dignity of the human perédn.”
“International Covenant on Economic, Social and Cultural Rights” (ICESCR)

The ICESCR was also adopted by the UN General Assembly on ddriber 1966
and became effective from 3 January 1976. This multilateral treaty tsligations to
uphold and protect economic, social, and cultural rights. The ICESCR Kmmws
important it is to protect basic socioeconomic rights like thlet io work, the right to
education, the right to a decent standard of living, and other bdsis.rigserves as a
significant international instrument that promotes the realizatmoiprotection of these
essential rights for individuals worldwide. The ICESCR contain®wigion which is

related to sexual violence-

Article 12- “The State Parties to the present Covenant reagimizright of everyone
to the enjoyment of the highest attainable standard of physical and mentar'ffealt

“Convention on Elimination of all forms of Discrimination against Wainhe
(CEDAW)

The CEDAW is the only international law that is all about womsaglgts. With 189
out of 207 countries having ratified the CEDAW, it has a lot of supgraind the
world. It does not, however, talk about violence against women in a diegctThe
CEDAW Committee has agreed that violence against women basedrayetiaer is
a form of discrimination against women, which is against thedegording to the

Convention. As a result, the DEVAW was passed in December 1993.

“! International Covenant on Civil and Political Riglitadopted 16 December 1966, entered into force
23 march 1976) 999 UNTS 171 (ICCPR) art 7.

“2 |nternational Covenant on Civil and Political Riglfadopted 16 December 1966, entered into force
23 march 1976) 999 UNTS 171 (ICCPR) art 9.

3 International Covenant on Civil and Political Rigltadopted 16 December 1966, entered into force
23 march 1976) 999 UNTS 171 (ICCPR) art 10.

*4 International Covenant on Social, Economic anduZal Rights (adopted on 16 December 1966,
entered into force on 3 January 1976) 993 UNTS(ICESCR) art 12.
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The DEVAW provides for the definition of "violence against women"asy“act of
gender-based violence that causes or is likely to cause ghgsioaal, or psychological
harm or suffering to women.” This definition encompasses a widgeraf violent acts,
including threats, coercion, and the unjustified deprivation of persoaatddm,
occurring in both public and private contexts. By establishing thimdwork, the
DEVAW aims to address and combat violence against women as anhughts

violation on a global scaf®.

The DEVAW has a broad definition of violence against women that irelcajee,
marital rape, sexual abuse, sexual harassment, and other faexsiaf violence. Both
CEDAW and DEVAW call upon nations to undertake legislative practical measures
to prevent, make illegal, investigate, bring to trial, and penaliZerans of violence
directed towards women. In accordance with these requiremenimsviat sexual
assault and other kinds of violence against women have the right te puoper legal
remedies that are successful in resolving their cases. Thieraeht extends to all
forms of violence against women. This includes the right to aticessiminal justice
system on an equal basis, which ensures that justice is accessible andve$pding
needs of the individuals involved. The CEDAW and DEVAW emphdkzénportance
of providing support and protection to victims and holding perpetrators accaufaabl
their actions.

Article 3 of the DEVAW reaffirms and reiterates the prinegpfound in the UDHR,
ICCPR, and ICESCR. It highlights essential rights including the “tmhte, the right
to equality, the right to personal liberty and security, the righthe best possible
physical and mental health, and the right to be free from éoduany form of cruel,
inhuman, or degrading treatment or punishment.” This article undergberestical
importance of upholding and protecting these rights for women, with itheof

eliminating violence against theth.
Rome Statute of the ICC and Sexual Violence

Individuals who are accused of committing major crimes that hgwnéisant impact

on the global society can be investigated and brought to triatebtfe International

“5 Declaration on the Elimination of Violence agaiMétmen, G.A. Res. 48/104 (20 December 1993),
UN GAOR, 48th Session, Supp. No. 49, vol, |, p..217

“ Declaration on the Elimination of Violence agai&men, G.A. Res. 48/104 (20 December 1993),
UN GAOR, 48th Session, Supp. No. 49, vol, |, p.. 24T 3.
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Criminal Court (ICC), which is a permanent international courtvlzet formed to do
so. These crimes include genocide, crimes against humanity, wasciamd acts of
aggression. The ICC plays a crucial role in holding accountable teggensible for

such serious offenses and ensuring justice for victims on an internatialedi sc

The ICC was established in the 20th century, a period that wasctdrased by the
widespread commission of severe crimes around the globe. Despégistence of
these crimes, many perpetrators went unpunished. Following the donadfisVorld
War 11, the Nuremberg and Tokyo trials were founded with themirdn of investigating
the horrible crimes that were perpetrated during that time panddoringing those
responsible for such crimes to justice. The adoption of the “Conventiorheon t
Prevention and Punishment of the Crime of Genocide” in 1948 further highlititee
necessity for a permanent ICC to address and bring justice to ¢adf atrocity. The
International Criminal Court (ICC) was established as a reduthis need being
recognised, and its primary mission is to investigate and bongudtice those
individuals who are responsible for serious crimes that have beertrpsrgeon a

global scale.

In the aftermath of World War I, the establishment of a permamgernational
criminal court was being discussed, coinciding with the occurrenceeé grimes in
the former Yugoslavia and Rwanda. These events prompted the tiN&Eablish
temporary tribunals to address each specific situation. Theselogeents
significantly influenced the subsequent conference that led tadbjtion of ICC in

Rome during the summer of 1998.

“On July 17, 1998, a conference consisting of 160 states establishiagttheaty-
based permanent international criminal court, known as the RomeeSuitilhe
International Criminal Court”. This treaty defines the crimedlifng under the
jurisdiction of the ICC, establishes procedural norms, and outlinesiveysch states
can cooperate with the ICC. State parties are the nationthdkat ratified these

regulations.

In contrast to the ICJ, the ICC brings criminal charges agamusviduals. The
International Criminal Court (ICC) has the power to bring crimoterges against

*” Rome Statute of the International Criminal Co898), 2187 UNTS 90, UN Doc A/CONF.183/9%,
17 July 1998 art 5.
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individuals who are accused of committing serious crimes insideriisory. Such
offenses encompass “acts of genocide, crimes against humanity;imvas,cand the
crime of aggression.” The ICC also addresses cases of rah, fallé under crimes
against humanity. The ICC demonstrates a high level of gender resarand
addresses various forms of sexual offenses, which represéegngiaant development

in international criminal lav®

Prior to the establishment of the ad hoc tribunals, sexual and gersgerialence

were largely neglected within international criminal law. The Nurerg International
Military Tribunal, which is considered a foundational event forrmgg&onal criminal

law, did not specifically address rape in its judgments. Even theniberg Charter,
which is often referred to as the "birth certificate” of inggional criminal law, did not
explicitly mention sexual crimes. Instead, it classified tlefalling under broader
provisions such as the war crime of ill-treatment and the caigaénst humanity or

other brutal condudét

The first case tried by the ICC was The Prosecutor v. Thontaaniga Dyild°. Thomas
was found guilty of committing war crimes on March 14, 2012, connectedeto
recruiting and conscription of children under the age of 15 and thize aotolvement
in hostilities. The offences occurred during the Iraq and Afghamigtais. Despite the
fact that the primary concentration of this case was not on Iseffeaces, it did
recognise sexual violence as a serious breach of international humanaaras well
as a war crime. The case specifically addressed the iseeeraiting and utilizing child

soldiers.

When it comes to addressing offences that are based on sexughtydar within the
context of international criminal law, the founding of the ICC ewastershed moment.
It was the first time that the statute had specifically acknowledged|s®fereces like
rape, forced prostitution, and other related felonies. By combiningfisdeatures of

crimes, rules of procedure, and evidence, the law of the InternaGonaihal Court

8 ‘Understanding the International Criminal Couttiternational Criminal Court, 2020)
https://www.icc-cpi.int/sites/default/files/Publit@ns/understanding-the-icc.pdf accessed on 30 June
2023.

* Tanja Altunjan, ‘The International Criminal Courhd Sexual Violence:Between Aspirations And
Reality’ 2021 22/5 Gernan Law Journal https://wwambridge.org/core/journals/german-law-
journal/article/international-criminal-court-andxsel-violence-between-aspirations-and-
reality/6B37A67C8196A6159237A893D2A5722A#articleassed on 30 June 2023.

*0The Prosecutor v. Thomas Lubanga Dyilo [2006] ITX204-01/06, Trial Judgment.
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(ICC) provided a gender-sensitive approach. These provisions are iestalinm
addressing sexual crimes and fostering an effective and geewlsitive approach

throughout the court's proceedings.

The Elements of Crimes provide a definition of rape that does nafisakg limit it
to women and girls. It clarifies that rape and sexual violealtevithin the scope of
"causing significant bodily or mental injury" as part of the d&tniof genocide under
Article 6(b) of the ICC Statut¥-

Investigations into sexual violence have not been given priority witleinCC. Cases
involving allegations of sexual violence have faced challengesriatus stages of the
process, resulting in setbacks. The Germain Katanga trial chtrkdirst instance in
which sexual offenses were specifically addressed. Chargasdab the raid on the
village of Bogoro included rape and sexual slavery. Katangafeeand guilty of the
most of the allegations, however he was exonerated of all sexual offemgeschidis
case highlighted a distinction made by the judges between serxmals and other
offenses like pillaging, indicating a potential inclination towaedsnore rigorous
standard of proof for sexual crimes. In 2016, Jean-Pierre Bemba Gordoodéhe
first individual convicted of sexual offenses by the ICC. In additiadh@mther counts,
he was found guilty of rape, which is both a crime against humandya war crime.
However, the Appeals Chamber later overturned this judgment, rgsultiBemba

being cleared of all counts.

The ICC has recently expanded its definition of sexual offensdiemfiag historical
assumptions that gender-based violence primarily targets womem.sibnificant
cases, involving Bemba and Ntaganda, have challenged this notion. Inabesgboth
individuals were convicted for raping male victims, emphasizing dpet is considered
a crime irrespective of gender under the ICC Statute. TheQmeinbers in both cases
explicitly clarified that sexual violence encompasses vicoirall genders within the
ICC's jurisdiction. The BemBaand Ntagand4 trials are likely to serve as significant

precedents. There are incidents of incorrect categorising ofgeaital mutilations in

> Elements of Crimes, ICC-ASP/1/3 (ICC).

*2The Prosecutor v Germain Katanga [2014] ICC-0D0/47.

> The Prosecutor v Dominic Ongwen [2021] ICC-02/04151

** The Prosecutor v Jean-Pierre Bemba Gombo [2016]00G5-01/08.
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the Kenyatta case as well as the omission of evidence onseralal assault in the

Ongwenri® trial.
Rape in International Humanitarian Law

Both in international and non-international armed conflicts, the protectftorsled by
international humanitarian law to civilians, prisoners of war, and ottreicombatants
are intended to prevent unnecessary suffering. However, it becaeatahiat women
required specific protections due to their distinct vulnerabilitiésovisions in
international humanitarian law, such as the 1864 Geneva Convention for the
Amelioration of the Condition of the Wounded in Armies in the Field, offered specific
safeguards for women who were injured or wounded. Although women hadyinitia
received general legal protection similar to that afforded to uraer international
humanitarian law, this was not always the case. These provisimed t address the
unique needs and vulnerabilities of women in armed conffidttoreover, if they were
taken as prisoners of war, they enjoyed the protections outlined iriHtgue
Conventions on the Laws and Customs of War on Land” of1&9@l 19072

During both international and non-international armed conflicts, civiligmsoners of

war, and other non-combatants are afforded safeguards under international
humanitarian law. However, recognizing the distinct vulnerabiliGbsvomen, it
became evident that specific safeguards were necessary. Wiiiheen initially
received general legal protection similar to men undermat@mal humanitarian law,
additional provisions were introduced to address their unique needs. Focéndte

“1864 Geneva Convention for the Amelioration of the Condition of the Wounded in
Armies in the Field” included specific provisions aimed at afigprotection to women

who were injured or wounded. These provisions were designed to aduregetific

vulnerabilities and challenges faced by women in the context of armed conflicts

The recognition of rape as a crime under international humanitaviacan be traced
back to the Lieber Code. Throughout history, laws of war have prohtbatepols from

engaging in acts of rape, and national military laws have impasextes penalties,

%5 Prosecutor v Dominic Ongwen [2021] ICC-02/04-01/15

*® Geneva Convention for the Amelioration of the Ctindiof the Wounded in Armies in the Field,
1864 (TS 2).

*’ Hague Conventions on the Laws and Customs of Wamad of 1899 (TS 1).

*% |bid 1907.
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including death sentences, for such offenses. However, there havadiaanas where
rape was encouraged or utilized as a tool by certain milfaiges, such as the
widespread forced prostitution and rape practiced by the Nazis adaaeese during
the Holocaust.

Before World War Il, there were limited mechanisms for ergorent. For example, the
Lieber Code prohibited and punished rape, along with other atrocitiésnaitary
commanders were empowered to execute soldiers immediatedtprfonitting these
prohibited acts. Similarly, the Hague Convention is recognized t@icoptovisions
related to rape, as Article 46 states the importance of taspeamily honors,
individual lives, private property, religious convictions, and liberty, iekpl

forbidding the confiscation of private properfy.

Following the conclusion of World War IlI, the Nuremberg Tribunal dred Tokyo

Tribunal were both founded as international criminal tribunals. Rape was rooalbffi
listed in the Nuremberg Charter, and it was not tried as a wae cimder international
customary law during the trials that took place at Nuremberg.ilan important point
to note. However, instances of rape were acknowledged as part atfdb#ies that
occurred during the war. The focus of the tribunals was primaripy@secuting crimes
they considered to be more severe, such as murder, mass deportadionass

enslavement.

In contrast, the Tokyo Tribunal did prosecute cases involving rape vioas ireated as

part of the broader atrocities committed by the top military commanders.

Another significant development occurred through Control Council LawiBloxvhich
was accepted by the four occupying countries in Germany asnaework for
prosecuting war crimes in their respective courts. As a rektlie passage of this law,
rape was added to the Nuremberg Charter's list of crimes agaimanity, which
broadened the range of offences that may result in criminal prosecution.

In accordance with the Geneva Conventions, "violence against life asdnpe
including cruel treatment and torture, as well as "outrages upon hdigraty," are

both prohibited under Article 3 of the Common Articles. This artagplies to any and

** Theodor Meron, ‘Rape as a crime under Internatidhananitarian Law’ (1993) 87/3 The American
Journal of International Law https://www.jstor.ast@ble/2203650 accessed on 2 July 2023.
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all parties involved in an armed conflict that is taking placthiwithe country,
including any armed resistance groups. However, it does not eyptehntion rape or
other forms of sexual violence. Prisoners of war, on the other hanguaranteed by
the Third Geneva Convention the right to be treated with dighélf ames and to have
both their bodily and moral well-being protected. This right appkgardless of the
conditions in which the prisoners are held. This clause places amasimpn the
significance of honouring the personal integrity and honour of prisonessroand
places a primary priority on the protection of those individtfals.

Prisoners of war are required to be afforded "respect farghesons and their honour
under all circumstances, as stipulated by the Third Geneva Convdittismmbligation
cannot be waived. This provision highlights the importance of safdiggathe
physical well-being and dignity of prisoners of war. Likewise, Agtle7 of the Fourth
Geneva Convention explicitly addresses the safeguarding of women, ernmuh#se
need for their special protection against any acts thatumdgrmine their honor. This
includes specific mention of acts such as rape, enforced prostitutiany dorm of
indecent assault. The provision emphasizes the need to prevent and condemn such acts

that undermine the dignity and well-being of wonién.

Additional Protocols | and Il of the Geneva Conventions reinforce thiglption of
"outrages upon personal dignity." This restriction extends to "tredtrifet is
humiliating and degrading, enforced prostitution, and any form of indessault,"
according to Article 75 of Additional Protocol I, which provides moegifitation by
describing the scope of the ban. In addition, Additional Protocol Wded the act of
"rape" in the list of forbidden behaviours that are considered to lsdframt to a
person's personal dignity. In addition, the need to protect women ancechitdm
actions such as rape, forced prostitution, and any other kind of indesenttas
emphasised in both the Fourth Geneva Convention and the Additional Protocol I. Both
of these conventions were written in Geneva. Within the contextnaédaconflicts,
these rules highlight how critical it is to protect the health anditgigf those who are

most vulnerablé?

* Geneva Conventions, Common Article 3.

®! Geneva Convention for the Protection of Civiliang®as in Time of War, 1949 (TS 75) art 27.

%2 protocol Additional to the Geneva Conventions @fligust 1949, And Relating to the Protection of
Victims of International Armed Conflicts (Protod)) Art 75.
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Article 4 of Additional Protocol Il explicitly prohibits various fos of violence and
violations of personal dignity. It specifically forbids "violenae life, health, and
physical or mental well-being of persons." Additionally, it condefimgrages upon
personal dignity," particularly emphasizing the prohibition o acich as “humiliating
and degrading treatment, rape, enforced prostitution, and any forneoémtchssault.”
The article also extends the prohibition to cover "slavery and thetsdaleein all their

forms.'®3

Regional Human Rights Instruments against Rape and Sexual Violea

The historical significance of legal justifications by gl human rights courts in
addressing rape and sexual assault cases highlights thécaigref of taking regional
factors into account when addressing human rights issues. The rigteistgd under
the American Convention on Human Ridhtare governed by the Inter-American
Commission on Human Rights.

The adoption of the European Convention on Human Rights in 1950 marked the
beginning of the process that would eventually result in regioaahs that were
progressively more comprehensive. This pattern carried on wittatifieation of the
American Convention on Human Rights in 1967, which was then followedhédoy t
adoption of the African Charter on Human and Peoples’ Rights in 1981. Bibisef
events occurred after the beginning of the 20th century. These relgionan rights
instruments include provisions aimed at safeguarding women fromusgaiorms of

violence, encompassing rape as W&ll.

In the case of Raquel Marti de Mejia v. P&tthe interpretation was made that the
American Convention, while not providing an explicit definition of rapknawledges
the right to be free from it. It has been construed that the kaminsadorture that is
expressed in Article 5 of the American Convention can potentiallydeaape as one
of the forms of torture that it forbids. Accordingly, it has beealdsthed that rape

% Protocol Additional to the Geneva Conventions 8fAugust 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Prat I1), Art 4.

* American Convention on Human Rights, 1969 (OASTS 3).

® Inter-American Commission on Human Rights, Annuep&t 2019.

° European Convention on Human Rights, 1950 (TS 71).

" Raquel Marti de Mejia v. Peru, Case No. 11.62%(WAmerican Commission on Human Rights,
2001).
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meets the criteria of an intentional act causing physical and mentaslamy distress,

thereby fulfilling the criteria for an act of torture.

All gquestions concerning the interpretation of the European Conventionhdor t
Protection of Human Rights and Fundamental Freedoms are brought Hefore
European Court of Human Rights (ECHR), which is the court that hadigtion over
those questions. In accordance with the European Convention on Human Rights
(ECHR), states are held accountable for rape offences in gitgati which the crime
was perpetrated by agents of the state or where the slat¢éofaffer an effective
domestic remedy. Even though the European treaty does not specitatlthe right

to be free from sexual violence, the European Court of Human REG4R) at first
considered rape to be a violation of the right to privacy. Thisthesase despite the
fact that the right to be free from sexual violence was noiatipistated. However,
over time, rape has come to be recognized as a grave formtalf flouse and even as

a manifestation of torture.

In the case of Aydin v. Turkéy the ECHR stated that Article 3 of the European

conventiofi®, which forbids torture, can also be broken by rape.

Regional human rights jurisprudence has addressed various human rojgaions,
including torture, cruel treatment, privacy infringements, and substashinstances of
rape. Regional human rights instruments encompass provisions thab @iratéct
women from rape and sexual violence. The relevant provisions in diffexgional
human rights instruments regarding the safeguarding of womenr&penand sexual

violence are summarized as follows.
“American Convention on Human Rights” (ACHR)

Under Article 1 of the ACHR, “the States Parties to the Coneentndertake to uphold
the rights and freedoms outlined in the document. They also pledge tmigeathat
all individuals within their jurisdiction can freely and completekercise those rights
and freedoms, without any discriminatory treatment based on fesuols as race,
color, sex, language, religion, political or other opinions, nationaoocral origin,

economic status, birth, or any other social circumstaffce.”

% Aydin v. Turkey 23178/94 (European Court of HumdagHgs, 1997).
% European Convention on Human Rights, 1950 (TSam13.
0 American Convention on Human Rights, 1969 (OASTS 36) Art 1.
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Article 8 of the ACHR asserts that “every person has thiédlemént to a just and
prompt hearing by a competent, independent, and impartial tribunafightiextends
to the examination of any criminal charges against them oeslodution of their rights
and obligations in civil, labor, fiscal, or other relevant mattersledsrmined by law.

The hearing must be conducted with sufficient safeguards toeem$air procedure’

“Inter-American Convention on The Prevention, Punishment and Eradication of

Violence Against Women”

Article 3 affirms that "Every woman possesses the entitlemenlive without
experiencing violence, encompassing both public and private domins."

Article 5 declares that "Every woman has the right to freely completely enjoy her
civil, political, economic, ocial, and cultural rights, and can rely on the cdrapséve
safeguarding of those rights as enshrined in regional and interndtiomaln rights
instruments. The States Parties acknowledge that violence agamsh hinders and

undermines the exercise of these rights."

Article 6 declares that "The entittement of every woman ve ivithout violence
encompasses various aspects, such as: a) The right of womenxeni@ &om any
kind of discrimination; and b) The right of women to be respectedgcaded, and
liberated from societal norms, cultural practices, and behaviourarmatthat are
rooted in notions of inferiority or subordinatioff."

“European Convention for The Protection of Human Rights and Fundamental
Freedoms” (ECHR)

Article 1 of the European Convention on Human Rights (ECHR) dedlaa¢sThe
High Contracting Parties shall ensure that all individuals witheir jurisdiction enjoy
the rights and freedoms delineated in Section | of this Converifion."

"t American Convention on Human Rights, 1969 (OASTS 3&) Art 8

2 Inter-American Convention on The Prevention, Paumisnt and Eradication of Violence Against
Women, 1994 (OASTS No. 66) art 3.

" Inter-American Convention on The Prevention, Pumient and Eradication of Violence Against
Women, 1994 (OASTS No. 66) art 5.

™ Inter-American Convention on The Prevention, Prumisnt and Eradication of Violence Against
Women, 1994 (OASTS No. 66) art 6.

> European Convention on Human Rights, 1950 (TSat1).
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Article 3 declares that "No individual shall be subjected to terutto cruel, inhuman,

or degrading treatment or punishmefft.”

Article 6 asserts that "When deciding upon one's civil rights andatigns, every
person has the right to a fair and public hearing within a reasotiaidérame,
conducted by an independent and unbiased tribunal established accord@igin't’

Therefore, it can be concluded that rape is recognized as amatideal crime that
involves non-consensual sexual acts committed against an individsaprthibited
under various international legal frameworks. In the context of intenataw, rape
is recognised not only as a form of gender-based violence buasalsavar crime, a
crime against humanity, and in certain circumstances, as ai gehocide. Rape is
condemned globally for its severe physical, psychological, and emiatigrect on the

Survivors.

As mentioned above, international human rights instruments have prowscts
address the crime of rape. Moreover, international instruments stiehlRReme Statute
of international criminal court and the Geneva conventions provideflagaeworks
for prosecuting and addressing rape as a serious crime. insgsenents emphasize

the importance of accountability and ensuring justice for the survivors.

Efforts have been made to strengthen international legal frarkewmomote gender

equality and provide support to the survivors.

Furthermore, as mentioned above, there are regional instrumenfsdhiakes legal

framework for prosecuting and addressing rape as a serious crime.

However, the efforts that are being made have been inadequate wotdeae current
scenario. Many scholars proposed for a universal law that spdigifieals with sexual
violence and rape at the international sphere.

6 European Convention on Human Rights, 1950 (TS itB. a
" European Convention on Human Rights, 1950 (TSait1§.
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CHAPTER 3

RAPE AND CRIMINAL LAW IN INDIA

“A murderer kills the body but a rapist kills the soul.”

— Justice Krishna lyer.

Meaning of Rape

In a country like India, where many goddesses are worshiped ewergraaor other
woman is being raped in some corner of the country. It is sdytegito imagine a
woman go through such an event and live in the same society. Repd<beyond
being solely a crime against an individual, it is a crime againshtire society. It is a
stigma that has long persisted in society. This crime istv@uynatizing for a woman.
It leaves a scar in her heart, mind and soul. It is calladlasginning of a nightmare®

It has after effects of depression, anxiety, suicidal tenderarid a woman finds it
challenging to recover from the trauma. She only manages toilitztta herself to live
in society with sheer willpower, but when people learn that shéh&asctim of a rape,
they treat her with contempt. A fear is built inside her for evexy person she meets.
Rape is a heinous crime and, is the most hatred. It is a grogsonadf human rights
and the basic fundamental right under Article 21 of the Constitution of fhdia.

There are numerous literatures about kidnappings and abductions andpeasshich
happened at the time of partition related riots. Because rapaused to "dishonour"
the entire nation, men would counsel their female relative&éaieir own lives rather
than fall into the clutches of the enemy. Rape is still a weapeah insriots between

groups of people. Rape has a terrible past that cannot be erased or didregarde

The Latin word rapio, which literally translates to "to seizas,where we get our
English word "rape." It denotes an induced seizure. Rape, theninedlas the violent

violation of a woman's private person.

’® payal Rana, The Capital Punishment in Context @ieRA Study of Nirbhaya case, (LL.M, Swami
Vivekananda Subharti University, 2019).
" P K Das, Anti-Rape Laws in India, 2nd Edition, Werisal Law Publishing 2017.
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A man is guilty of the crime of rape if he engages in sekahhviour with a female

victim in any of the six circumstances outlined in the following paragraphs
Firstly, “against her will.”
Second, “without her consent.”

Thirdly, “the consent is obtained by inducing fear of harm or death in the individual or

anyone she has shown interest in.”

Fourthly, the woman willingly gives her consent under the belief ttatman is
someone other than her husband, while the man is fully aware tofidiglentity and
understands that she is consenting due to her mistaken belief oldgalyg married
to him.

Fifthly, if a woman gives consent but is unable to comprehend the aaiti@itcomes
of her decision due to mental incapacity, intoxication, or the detdadministration
of stupefying or harmful substances by the person seeking conssmeone acting

on their behalf.
Sixthly- “when she is under sixteen years of age.”

Explanation- “penetration is sufficient to qualify as the segoatact required for the

crime of rape.”

Explanation- “It is not rape when a guy engages in sexualitsotvith his own wife

and she is over the age of 18.”

Kinds of rape
The most common forms of rape are as follows:
“Acquaintance Rape”:

It is also known as date rape and defined as the “unlawful semteatourse
accompanied by force or fear with a person known to the victim whaot irelated by
blood or marriage® Acquaintance rape refers to sexual assault or rape comimytted
a person who knows the victim. For example- someone the victirting da classmate,

co-worker, employer, etc. Diana Russell, a feminist writeraatigist, coined the term

8 Supra note 35.
8 |bid.
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"acquaintance rape" in 1982, referring to a broad category of sexualta$isat occur

between individuals who have some level of familiarity with each other.

Acquaintance rape is often characterized by the breach df angbk violation of
boundaries within relationships. It is pertinent that consent is &atrmlement in any
sexual encounter, regardless of the relationship between the individuals irffolved.

“Marital Rape”:

The phrase "marital rape"” refers to sexual practisesdkatglace within a marriage
that are carried out by either one of the partners without thiesenit, where consent is
absent or coerced through force, threats, intimidation, or when the indiisduzdble
to provide consent. Around 10 to 14 percent of married women in the United &tat
believed to encounter rape by their spouses. Marital rape accouafgpfoximately a

quarter of reported rape cases, but it remains the least @pgréeeof sexual assalift.

Marital rape is considered a kind of domestic and sexual abuse. In awsowith the
previous order of things, having sex during a marriage was seeighsa the couple.
Nowadays, however, many countries around the world see this as mdp#, has
become more illegal. Marital rape often takes place in abusatorehips, especially
experienced by women. The resistance to criminalize and prosecutemssnsual sex
within the context of marriage is believed to arise from trawi#i views on marriage,
religious interpretations, perceptions of male and female sgxuahd societal

expectations of a wife's subservience to her husfand.

The need of recognising and responding to rape within marriagens @@phasised
more and more by IHR standards. The CEDAW has called upon statesinalize
marital rape and ensured that victims have access to justiceuppart services.
Moreover, the Istanbul Convention, also known as the Council of Euf@misention
on Preventing and Combating Violence Against Women and Domestimu&ilas a
comprehensive framework aimed at addressing various forms of vioteyaiast

women® Article 36 of the convention requires nations to explicitly outtaavital rape

¥ Acquaintance rape, Wikipedia https:/en.wikipediglaiki/Acquaintance_rapetcite_note-

Finley 2018-10 accessed on 02 June 2023.

® Supra note 35

8 ‘Marital Rape’ (Wikipedia, 2021) https://en.wikigia.org/wiki/Marital_rape accessed on 30 June
2023.

¥ Convention on Preventing and Combating ViolenceidgiaVomen and Domestic Violence, 2011
(OASTS No. 210).
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and take efforts to prevent, prosecute, and help survivors of this kifsusé.aThe

article also compels governments to report cases of marital rape to tieatons/

The criminalization of marital rape differs across countriieghe United Kingdom,

Canada, and Sweden, laws have been enacted to make marital mape &owever,

in the USA, the laws regarding marital rape vary from stagai®. In India, explicit
criminalization of marital rape is absent, as the Indian peodk lacks specific
provisions addressing sexual violence within marriages. As at dioesequence of
this, non-consensual sexual activities carried out by a husband towavidfe are not

considered to constitute rape under the legal framework of IndiaH{ law.

Statutory rape:

The term "statutory rape" refers to the criminal offence tdiees place when an adult
engages in sexual activity with a person who is not of legak@gensent to such
activity. Even if the juvenile was a willing participant, #ault may still be found guilty
of statutory rape in a court of I&f{.A non-forced sexual act in which one of the
participants is not of legal age to agree is known as a statapey While the term
"statutory rape" may appear in some legal statutes, iteoconusage typically pertains
to situations where adults engage in sexual activity with minors who laxe the age

of consent.

Statutory rape also refers to rape if the person is above the aggsehtand the other

person is in an authority position such as a doctor, teacher or a parent.

The specific age of consent and the legal consequences forremgagexual acts with
a minor vary from country to country. In many jurisdictions, thereatge additional
laws that address specific circumstances, such as the ageenti# between the

individuals involved or situations involving positions of authority or trust.

The idea of statutory rape being a crime is currently hidepported in the US. The
Irish Supreme Court, however, determined in May 2006 that thentigtatutory rape
rules were unconstitutional since they forbade the defendant éismg a defence. As

a result, many who were detained under the statutory rape laaw&leased, and the

8 Convention on Preventing and Combating ViolencaifAst Women and Domestic Violence, 2011
(OASTS No. 210) art 36.

8" Supra note 81.

8 Supra note 1.
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public demanded that the law be amended through the enactment of reayerge

legislation.

The purpose of such laws is to protect minors from potential exjpboitsabuse or
manipulation by older individuals who may take advantage of their rabiigy or lack

of understanding’
Gang Rape:

Gang rape occurs when the victim is attacked by several pelupke kind of rape
typically involves the use of drugs and alcohol, has fewer weapons,socmre
frequently at night, and has weaker victim resistance. They hapgaaces where
there are already established male bonds amongst’rBemg rape is a heinous crime
that has severe physical, psychological and emotional consequent®s vartim. It

is an act of extreme violence and a gross violation of the vicbhoddy autonomy and
human rights. The presence of multiple perpetrators can exactrbdatauma for the

victim.

Laws in different countries vary regarding the definition, punishnagt,prosecution
of gang rape. In India, a horrific incident of gang rape happened @téniber 2012
in Delhi. While travelling with her male friend, a physiothgraptern was beaten,
raped, and tortured by six men on a moving bus, including the driver. “M$agh,
Vinay Sharma, Akshay Thakur, and Pawan Gupta were executed bydandiihar
jail using specially designed gallows for four individuals.” Amongdixeindividuals
involved in the case, one was identified as a juvenile. Aftamixing Afroz's birth
certificate and academic records, the Juvenile Justice BaHsyl détermined that he
was 17 years and 6 months old at the time of the offense. &sudt,r‘the JJB
determined that Afroz would not face trial as an adult and instederenr his
rehabilitation under the management committees establishiad Byvenile Justice Act
of 2000.”

The case sparked widespread public outcry and sparked extensive disctesgarding
the safety and security of women in India, as well as soa#taldes towards sexual

violence. “It also resulted in significant changes to laweed to sexual violence.” The

¥ ‘Statutory Rape’ (Wikipedia, 2023) https://en.wikiia.org/wiki/Statutory _rape accessed on 30 June
2023.
% Supra note 35.
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“Criminal Law Amendment Act 2013 was enacted as a responsehwot only
enhanced the penalties for sexual offenses but also introduced mewesffsuch as

acid attacks, stalking, and voyeurisi.”

In the infamous Qatif rape case, during the mid-2006, a young Sinanvand her
male partner were abducted by seven Saudi males from Qatiprebeeded to gang
rape both victims. As a result, a Saudi Sharia court sentenaedf fime perpetrators to

prison terms ranging up to ten years, along with a punishment of 100 to 1006%ashes.

In the US, the Richmond high school gang rape case received hatitamion. A
female student in the city of Richmond in California, US was repeatedlyrgpad in

the school's courtyard by a group of young men while a homecoming dance was going
on in the gym. One man was freed following a preliminary hgaoirt of the seven

guys who were charged with rape. Four of the six remaining defendéimately
entered guilty pleas, while two were found guilty after a tfial.

Prison rape:

Prison rape is a widespread problem globally and it affects inalle and female

inmates. It refers to rape of people while they are incarcetated.

The term "prison rape" refers to the rape of inmates by ctst prison guards. Prison
is a weapon used to exert control over prisoners. Prison rape can bajmoém men
and women; it is not just a problem for men. Prison rape is intlyrigtked to
homosexuality, but it is actually just sex and a power play. Survofgnsson rape may
find it challenging because they may not have access to resaunde incarcerated.
Those who have survived this kind of rape may have a difficult tettang their stories
believed, particularly if the perpetrator was a correctionsesfiiclt can occur due to
various factors such as the power dynamics within prisons, inadegeeieity
measures, overcrowding, lack of proper supervision and the preseaceulbiire of

violence.

! Mukesh and Anr v State of NCT Delhi and Ors [2013LC 1 (SC).

%2 Qatif rape case’ (Wikipedia) https://en.wikipedieg/wiki/Qatif rape_case accessed on 2 July 2023.
% ‘Richmond High School’ (Wikipedia)
https://en.wikipedia.org/wiki/Richmond_High_Scho@ichmond, California) accessed on 2 July
2023.

* Prison rape, (wikipedia) https://en.wikipedia.ovi/Prison_rape accessed on 2 June 2023.

% Supra note 35.

37



The IHR standards such as the UN Standard Minimum Rules forrédznient of
Prisoner® (also known as the Nelson Mandela Rules) emphasizes the impasfance
preventing and addressing sexual violence in detention settingse Bhasdards
highlight the need for proper training of staff, mechanisms &pornting and
investigating incidents, access to support services for victims antsdétiashange the

person culture to promote safety and respect.
Drug-facilitated sexual assault/Rape (DFSA):

When a perpetrator takes a substance to make the victimdpable of resisting a
sexual attack, it is known as drug-facilitated sexual assaudipe. It also refers to a
sexual attack that occurs on a victim who has been inebriated énmsurming alcohol

or being purposefully given another drug meant to cause date rapendydmg under

the influence of any other mind-altering substance. Predator sagether name for

this type of rape. Alcohol is the most often used substance. Tpetqaors offer the
victim copious amounts of alcohol until the victim is rendered unconscious and unable
to agree. Ecstasy, marijuana, or acid are examples of ieaaadrugs that could be

used to impair the survivor's ability to give cons&nt.

A subset of DFSA is psychedelic-facilitated sexual assault (PH3Wg type of sexual
assault is frequently committed by the person who gave the "ymrnéhe
psychedelics. In cases of PFSA, the act of sexual penetimbonompanied by claims
that the perpetrator is assuming the role of a shaman, resualiisgolloquial reference

as "shamanic rape.”

Legal systems around the world recognize drug facilitateel agpa criminal offense.
Laws differ among countries regarding the specific elemamispenalties associated
with this crime. Efforts to combat drug facilitated rape incliadsing awareness about
the issue, promoting consent education, providing resources for surviaprsying
drug testing capabilities and strengthening legal framewarkbotd perpetrators

accountablé®

% United Nations Standard Minimum Rules for the Timestt of Prisoners [2016] UNTS
A/RES/70/175.

7 Supra note 35.

* ‘Drug-facilitated sexual assault’ (Wikipedia) httffen.wikipedia.org/wiki/Drug-
facilitated_sexual_assault accessed on 30 June 2023
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Rape Laws in India in context of reforms under the Criminal(Amendment)
Act, 2013

Rape laws have undergone modifications over the years to adapilting societal
norms worldwide. In the Indian legal system, there has been aswrimphasis on
reinforcing rape laws, considering the personal and social impagtbfcrimes on the
victims. The rulings that have been handed down by Indian courts eflecion of
this devotion. According to a statement made by the Law Commigkiodia, "rape
represents the most severe infringement against the digndywell-being of an

individual."®®

Before 1983, IPC prescribed a punishment of imprisonment for rapedhia range
from up to seven years, including life imprisonment or a maximudOofears. The
need for change in the laws relating to rape gained momentuntha&t©pen Letter to
the Chief Justice’ which had brought to the fore the judicial dgasénst rape victim in
Tukaram and Another v. State of Maharasfitravhich is commonly known as the
Mathura rape case. In this particular instance, the Supreme €Efeuréd to the incident
as a "peaceful affair" due to the absence of physical @gum the girl involved. As a
result of this case, the “Criminal Law (Amendment) Act of 198385 enacted, bringing

about substantial changes to the legal framework.

“The Criminal Law (Amendment) Act of 1983” brought about notable modifina to
the substantive, procedural, and evidential aspects of rape-relaget\ahin the IPC,
it introduced the concept of aggravated rape, encompassing instantes sape in
custody, rape of a pregnant woman, rape of a child below the agge&iis?2 and gang
rape. Contrary to the opinion of the Law Commission of ifidianandatory minimum
sentences were introduced in the IPC for the offence of rape. Mandainimum
imprisonment of seven years which could extend to life or 10 yaaisfine was
provided for rape. For aggravated rape, the mandatory minimum senfdéroeyears
or life and fine was provided. Less than the mandatory minimum d¢aulglven for

adequate and sufficient reasons to be recorded in the judgmethiincaise. No lower

*Ved Kumari and Ravinder Barn, ‘Sentencing in Rapsed’ 59 Journal of the Indian Law Institute
https://www.jstor.org/stable/26826588 accessedlomMay 2023.

% Tukaram and Another v. State of Maharashtra [1279TC 143.

1% Law Commission of India, 84th Report on Rape arigdlOffences (Law Com No 84, 1980).
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limit was provided if the judge chose to give less than the mandaiomynum

prescribed for the offence.

Later in the year 2012 there occurred a horrifying incident ttwdlsthe whole country
and led to a new legislative reform on rape laws. On Deceii®ef012, India
witnessed a brutal gang rape of a young woman named Nirbhaye loyedia, in a
moving bus in Delhi. She died due to the injuries caused by rape. rithen |
government constituted a committee due to the outraging situation dineler
chairmanship of J.S Verma to suggest amendments to criminal tasesrhitted a
report within the period of 30 days suggesting the widening of the dwfirat rape,
making the offence gender neutral. “The Criminal Law (Amendment) A20b8 was
influenced by multiple Supreme Court judgments, which emphasized guetance
of ensuring punishment commensurate with the severity of offelis@sresult, the Act
was enacted, introducing significant changes. Notably, bdoired the possibility of
imposing the death penalty in specific cases of rape thatedsualthe victim's death

or left them in a persistent vegetative staté.”
Definition of Rape under the Indian Penal Code

The Criminal Law (Amendment) Act of 1983 was not an independersid¢igh but
rather an amendment made to the IPC. It broadened scope of Sectiont3&IPC,
encompassing acts beyond penile-vaginal penetration. In order factato be
considered a kind of rape, there must have been some sort of sexual erEtween
a man and a woman. There are, however, two notable exemptionsrtdehisst, it is
possible to establish the sexual conduct essential to proving the afirape solely
through the act of penetration; and second, sexual activity betwaan and his wife
is not considered to be rape unless it involves a minor who is younagefifteen years

old 1%

Later, the “Criminal Law (Amendment) Act 2013”, broadens the defindidinape™ in
order to impose heavier penalties for the more heinous offencesodinized a broader

range of non-consensual sexual acts as rape, including acts sochl a&x and

192 Supra note 96.

103 |ndian Penal Code s 375

40



penetration with objects. “It provides that the offence of rape dsrdigour types of

sexual acts defined under the section 375 of the IPC” which are as follows-
Firstly, there must be “penetration of the penis into the vaginahnangthra, or anus”,
Secondly, “inserting any object or any part of the body into #iggna, urethra or anus”,

Thirdly, “manipulation of any part of the body of a woman to cause swrhan

penetration into the vagina, urethra, anus or any part of the body of such woman”, and

Lastly, “application of male’s mouth to the vagina, anus, urethra afidinean.™**

The major changes in the definition of rape by the criminaldavendment act 2013

includes the following elements:

Firstly, for an act to be categorized as rape accordirgetGtiminal Law (Amendment)
Act of 1983, it must involve sexual intercourse or any form of sexual penetratien.
definition includes not only penile-vaginal penetration but also other nomrtsunesl

sexual acts like oral sex and penetration with objects.

Secondly, in cases of rape, the victim's consent is not obtained@tioe act being
perpetrated. To engage in any specific sexual act, an individual ohesty
communicate their willingness through verbal or nonverbal means, sucisirg

words, gestures, or any other form of communication.

Thirdly, “the act is regarded as rape if it is carried out uodgain conditions, such as
when she or any other person she cares about is placed in featlobd harm, when
she gives her consent but believes the man to be her husband, whewesheegi
consent because she is mentally unsound, or when she gives her consenhudil

the influence of intoxicants or other unwholesome drugs.”
Fourthly, “if the woman is under eighteen with or without consent.”

Fifthly, “when woman is unable to communicate conséit.”

1% Swati Mishra, ‘Comparison of rape laws before afidrahe Criminal Amendment Act2013’

(iPleaders, 28 February, 2021) https://blog.iplesdt@comparison-rape-laws-criminal-amendment-act-
2013/ accessed on 15 June 2023.

1% Biswaranjan Panda, ‘New Definition of rape aftez timinal law amendment act, 2013’
(Lawyersclubindia, 03 May 2018) https://www.lawyersclubindia.comies/new-definition-of-rape-
after-the-criminal-law-amendment-act-2013-9000 axsgessed on 30 June 2023.
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As per interpretation advocated by a Delhi-based NGO Saksts Puiblic Interest
Litigation (PIL), the requirement of "penetration” was addreés$be PIL argued that
"penetration” is essential for establishing the crime oé rapd the manner and depth
of penetration are not relevant. This viewpoint found recognition. In déise of
Tarkeshwar Sahu v. State of Bihar, it was ruled that the degeneftration holds no
significance. Even the slightest entry of the male privatdgspinto the female is

considered sufficient to qualify as "sexual intercout§&."

Definition of rape has faced criticism for its inclusion of sat®75(c), which outlaws

the act of manipulation. Some argue that attempted rape,ddiatinct offense, should
only be punished under section 511 of the IPC in conjunction with section 376, rathe
than being categorized as rape itself. This situation raisgkerges in distinguishing
between the offenses of "rape™ and "attempted murder," makimggetsingly difficult

to differentiate between the two. Additionally, the phrase "aniy gfasuch women's
body." It is very difficult to think that there is still anyagle of the body besides the
vagina, urethra, mouth, and genital area where a penetration migbivadog be done

for a sexual purposg’

According to IPC, a man can be held liable under this section dérees a woman to
engage in the aforementioned acts with a third party. Additiorthligats to commit

rape have now been deemed illegal by the'f&w.
“Consent of the victim as an essential for the offence of rape”

According to the Amendment Act of 2013, "consent” is defined asamliguous and
overt agreement to take part in a certain sexual act. Thef@aonsent does not in and
of itself mean that permission was not given. Consent is antedsgmponent that
must be present in order for an act to be regarded as consemsligihe giving of
consent is required in order to demonstrate that rape has been committedt @anse
was coerced, gained by deception or mistake, or based on a misurdiegsta the
facts might result in criminal culpability. The terms "Agaihsr will" and "Without
her consent" are interpreted differently by the court. Both theesgions have different

meanings. "Against her will" refers to having sex despite hexctibps and implies

1% Tarkeshwar Sahu v. State of Bihar [2006] 1 SCC 584
17 Sypra note 102.
1% 5ypra note 47.
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that there was some sort of coercion or force involved. The eigréagainst her will’
has a wide connotation compared to the expression ‘without her consemkample,
if a woman is intoxicated or under mistake of fact agrees wmas@xercourse does not
mean she was willing for it but will be said to have consetffed.

“In the case of State of Uttar Pradesh v. Chotey't&Ithe apex court explained the
phrase "against her will* means that a male had sex wakyanotwithstanding her

protests and objections.

Section 90 of the IPC outlines the circumstances where consent wouddibble. The
circumstances include the offender's fear or misperception afuitne the consenting
party's insanity, and the child's agreement. Prior to Criminal (Zemendment) Act
2013 provided a positive definition, mainly it stresses on the “commigmncaf

consent” to a “specific sexual act.” According to this provisiomoman is legally
allowed to express her consent to engage in sexual activityghrvarious means,

including gestures, verbal communicatioh.

In the Indian Evidence Act (IEA), in cases of aggravated rapggtstated that if the
sexual activity was proven and the woman denied consent when askex gawe

consent, it would be presumed that she did"Hot.
Marital Rape

The “Criminal law (Amendment Act) 1983” provided that if the wi$eolder than
fifteen when the husband engages in sexual behaviour with her, hentasot
necessary. The addition of Section 376A imposed a potential two-ygance on a
man who, although they were legally divorced, had sex with his Wiie conduct was
viewed as discriminatory against women in society and had adesglerate attitude
toward them. Additionally, it ignored the equality rights guaranbsedrticle 14 of our
Indian Constitutiort® However, while recommendations for the “Criminal Law
Amendment Act 2013” that helped to reform rape laws in India, someneof t

recommendations on the marital rape were not acted upon.

199 Sypra note 101.

1% state of Uttar Pradesh v Chotey Lal [1982] 2 SCR. 10
" Indian Penal Code s. 90.

Supra Note 43.

Supra note 47.
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By the year 2018, 150 countries criminalized marital rape, butdiogoto the Indian
penal code, "non-consensual intercourse with a wife who is ageedretl2 and 15
years" constitutes marital rape. Accordingly, it is provided usédetion 375 of the IPC
states that “sexual intercourse by a man with his own wigewife not being under

fifteen years of age, is not rape?

The Supreme Court declared that the provision of Exception 2 to S8z&omnwvhich
previously exempted marital rape of minors aged 15 to 18 from beinglecedia
criminal offense, was unconstitutional in “Independent Thought v. Union of’fridli
in 2017 and the High Court in “RIT Foundation v. Union of Indiain 2022, so the
term 15 years in the exception now needs to be read as 18 yearsa Wifers older

than 18, there are no legal repercussions for committing marital rape.

This issue is examined by the judiciary on the ancient olditvadiwhich signifies that
a wife who marries her husband grants her husband permission to kavieéhdeer at

any time for the rest of her life.
“Protection of Children against Sexual Offences Act” (POCSO)

“In 2012, a new piece of legislation known as the Protection of Childgamat Sexual
Offenses Act’ was adopted (POCSO Act).” It concentrated on five typesiwfesr
against children: penetration-based sexual assault, penetrationdeeced assault
with aggravation, sexual assault, sexual assault with aggrayatid use of minors in
pornography.

Under this act, the term "rape" is replaced with "penetragxeial assault," and the act
of penetrating “a child's vagina, urethra, anus, or mouth with a,dsway parts, or
objects is deemed punishable.” This legislation is gender-neutral, meéaappudies to
both men and women. When committed by men or against children belogettud a
18 years, it carries mandatory minimum imprisonment ranging from tintea years.
“Another important change introduced by POCSO act is thaséddhe age of consent

for sexual intercourse from 16 years to 18 years for girlegimg consensual sexual

" Indian Penal Code s. 375.

15 |ndependent Thought v. Union of India [2017] 10CS&00
Y6 RIT Foundation v. Union of India [2016] 2SCC 310.

17 protection of Children Against Sexual Offenses,/&012.
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intercourse with a girl below the age of 18 years within the ambit of pénetsaxual

assault.**®

Juvenile Justice Act (JJ Act)

The Juvenile Justice (Care and Protection of ChildrenyAefs introduced in 2015.

The JJ Act provides for the selective transfer of 16-18 yearshiltten committing
offences punishable with minimum imprisonment of seven years teeleass adults

and to be punished with adult punishment. Rape is included among one of such
offences:?°

In the Nirbhaya cas$€', one of the accused was a juvenile. He was equally criminally
responsible for the same act. However, he was released beeauss &juvenile while
he committed the crime. Certain amendments took place in thelpipestice act 2015

which are as follows-

Firstly, the Juvenile Justice Act divided crimes into threegmaies such as petty

offences, serious offences and heinous offences.
Secondly, a person who commits a serious crime at age 16 is consideneatia.a

Thirdly, “anyone who forces or provides alcohol, drugs, or other intoxita@sninor
faces a maximum sentence of seven years in prison and a finelakbpa@mong other

penalties.*??
Landmark Rape Cases in India

Both the Indian government and the police in India are becoming inmgybas
concerned about the rising number of rape incidents in the country. In yeeesitthe
city of Delhi in particular has been the location that has repthetighest number of
rape cases. According to several sources, the number of regtesere brought to
public attention increased steadily between the years 1990 and 2098nQgi11,

there were 24,206 cases of rape that were reported in India, anddhisatibn comes
from the National Crime Records Bureau. Shockingly, sources suthgésh new

instance of rape is reported every 20 minutes in the country. tun&tely, there are

118

Supra note 43

9 Juvenile Justice (Care and Protection of Childret) 2015

2% Supra note 43.

121 Mukesh and Anr v State of NCT Delhi and Ors (208 BCC 1 (SC).
122 Supra note 106.
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many cases where girls and women are subjected to molestatiarape, but only a

small percentage of these cases receive justice.
“Aruna Shanbaug Casg&®

The sexual assault of a 16-year-old female nurse at a Hoapith73 caused
widespread shock and astonishment across the country. On Novembeh&{7yefr,
KEM Hospital nurse Aruna Shanbaug was the victim of an assatliricluded both

sexual and physical violence.

It was determined that the accused, Sohanlal Bhartha Walmikhden motivated to
commit the awful deed because he resented being ordered arounaghlayafd called
up for his misdeeds. This had been the driving force behind the dtscdseision to
commit the horrific deed. After her shift, as she was getgady to leave, he put a dog
collar around her neck and proceeded to rape and sexually assautichérgét to the

point where Aruna was completely rendered speechless.

She was unable to talk when Walmiki suffocated her because the oxygen floweto som
portions of her brain was interrupted. In addition, she developed cortivahé8s, lost

the capacity to regulate her muscles and her limbs, and expegiean emotional
handicap that showed itself as inappropriate fits of laughingling. She had lost
most of her mental abilities, including her memory. Aruna is beanderly cared for

by nurses and physicians at KEM Hospital while she remaimeal state of semi-
conscious limbo. She was confined to a bed all the time, curled upnlikegainly

foetus. She has since vanished.
Mathura Rape Cas¥

On March 26, 1972, two police officers named Tukaram and Ganpat workied at t
Chandrapur police station in the Indian state of Maharashtra. Theyllge@asaulted a
young tribal lady named Mathura, who was approximately Hsyeld at the time.
After recording statements from all involved parties, the accusathddtMathura for
further "inquiries.” However, they took her into the bathroom and rapednider the
threat of her life and the lives of her family. Ganpat committeccrime of rape on her

when Tukaram was too intoxicated to do it himself while he was fondéingrivates.

2 Common Cause (A Regd. Society) v Union of Indi@1(® 4 SCC 1.
124 gypra note 97.
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Her brother started shouting at the police station when Mathura did ot fietm the
station after they had waited for her there. This caused a mgéther around the
station. When Mathura was finally allowed to leave the polidestashe reported that

she had been sexually assaulted there. Her family members and/ibtiesses raised

the alarm, and a formal report was submitted. Semen was found on &&ttiathing

and her hymen was ruptured, it was a simple matter to provsttbavas not a virgin
according to the two-finger rule, which was prevalent attiha period. The doctor

who examined Mathura put her age somewhere between 14 and 16|gdsrsenl on

her physical examination. When the case was finally brought béfersession court,

the judge found in favour of the defendant and noted that the "claimed intercourse was

a peaceful affair" on June 1, 1974. This caused the case to be disifiissed.

During Mathura's testimony, she stated that she screamed@drgrat touched her
hand. However, the judge disputed her claims, asserting that her cries arsvataem
fabricated. The Chief Justice further argued that if Mathwas wdeed accompanied
by her brother, she should have resisted Ganpat's advances. Theds ezeafiplify
the prevailing attitudes of the time, which unfairly categorizethen who engaged in
premarital sex as morally loose and consequently deemed thapale of being

victims of sexual assault.

Following the dismissal of Mathura's case and the acquittal divbvéndividuals by
the Supreme Court, a group of lawyers, namely Upendra Baxi, Vasudgarbar,
Raghunath Kelkar, and Lotika Sarkar, voiced their opposition. On SeptédE379,
they jointly composed a letter directed to the CJI, with theniidn of bringing judicial
focus and initiating public discussion on the Court's ruling in the “Tukar State of
Maharashtra*®

The advocates strongly disagreed with the learned Judge'saasteat the semen on
victims’s clothing could have originated from Ganpat, the individugh wihom she
had sexual contact. The judge framed the encounter as consensual, ittialyingias
a willing relationship. Additionally, the judge suggested thatsdraen discovered on
Ganpat's clothing could have resulted from him having sex with atdenduals
besides Mathura. The open letter criticized this judgment, condgriras an

125 Supra note 1.
2 Tukaram and Another v. State of Maharashtra [1279TC 143.
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extraordinary action that neglected the rights and dignity of womensdsined in the
Constitution of India. Despite having given her statement and withigsom granted
for her friends and family to leave, Mathura was instructed tairemm the police

station?’

The Court revised the Criminal Law to incorporate new rightstuatsons of rape
committed while a person was in custody in 1983. Women in India atecped from
jail rape because to the historic Mathura Case. Both Tukaram amghGwere found
guilty in this case. It's noteworthy to notice how movements age-scale protests
enabled change in the 1980s. In addition, feminist organisations werstartlgg to
take off at the time. The Mathura case had a direct impadteofotum against rape.
The movement was responsible for drawing media attention to tiay ref

jurisdiction?®
“Imrana Rape Casé&”

A Muslim woman in Muzaffarnagar suffered sexual abuse at thdshaf her father-in-
law on June 6, 2005. As a result of the Sharia's prohibition on or oppdsitiatiner
and son sexual relationships, the local elders subsequently pronouncea &madsher
husband's marriage to be null and void. This caused a national uproaresiaca s
people claimed that the case should have been handled as rapéheattaatultery. A
rape and intimidation case were reported to the police undeorse8{f6 and 506. He

received a penalty of 3000 rupees in fines and ten years in prison.

India has made every effort to deal with the offence of rapetaradter effects. The
different types of rape proves that the offence of rape is grawidifferent spheres. It

is quite pertinent that the word ‘consent’ is not understood. The sfualyesv cases

has showed that laws have been proved inadequate. However, the inadequacy could be
seen in the anti-rape laws before the “Criminal Law Amendment2R13”. “The
Amendment Act 2013 has brought drastic changes to enhance the protectioimsf vict

and ensure their access to justice.” The amendments recognized aapeauts related

to rape, including the age of consent, marital rape, and the ewigdntirden. In recent

127 payal Rana, ‘The Capital Punishment in ConteX®ape: A Study of Nirbhaya case’ (LL.M, Swami
Vivekananda Subharti University 2019).

128 |hid.

129 \mrana rape case’ (Wikipedia) https://en.wikipedrg/wiki/lmrana_rape_case accessed on 2 July
2023.
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years, India has witnessed a great emphasis on the preventipa tfn@ugh awareness
campaigns, education programs, and social initiatives. Additionallyutheary has

taken steps to expedite rape trials and ensure swifter justice forszictim

It can be concluded with the observations that despite these developmbatseicent

years, challenges still persist in effectively addressing and pregeape in India.

49



CHAPTER 4

JUDICIAL APPROACH TOWARDS DEATH PENALTY FOR RAPE IN | NDIA

Meaning and Concept of Death Penalty

India, as a rapidly developing nation, often receives recognitiosftwgh incidence
of crime and increasing crime rates. Capital punishment, kadewn as the death
penalty, refers to the act of executing an individual who has beerctahef a criminal
offense and sentenced to death by a court of'{aun legal, criminological, and
psychological contexts, a capital sentence denotes a deathaentepresenting the
legal process by which the state carries out the punishmeatvioongdoing™! It is
worth noting that not all imposed death penalties result in actealigan, as there is
the possibility of a commutation to life imprisonment. The terdeath sentence” and
"capital punishment" are sometimes used interchangeably due toothistial for
commutation. The most severe and abhorrent crimes, such as mapéeand offenses

against the state or nation, are among those that can carry the death'ffenalty.

Every punishment is typically founded on two guiding principle<t, finst the offender
should suffer as a result of their actions, and second, that the punidioma crime

inspires fear in both the offender and the public. Capital punishmeaitisoshave a
deterrent effect. Like any other penalties, capital punishiaémtended to deter future
crime. The death penalty is awarded for egregious crimesstdmimanity> In India,

death penalty is recognized as a punishment under the IndianysigghsThe Indian
Penal Code (IPC) has a provision for types of punishments wherdéinstgdence is

one of them.

However, capital punishment is also regarded to be a breach wflke that India's
Constitution guarantees in article 21. "No one shall be deprived of hisr personal

liberty unless in conformity with stipulated by law," stategtt21**As a result, the

130 Shreya Gautam, ‘Death Penalty for rape- Doestitadly deter?’ 2 2 Indian Journal of Integrated
Research in Law chrome-extension://efaidnbmnnnijpegiclefindmkaj/https://ijirl.com/wp-
content/uploads/2022/03/DEATH-PENALTY-FOR-RAPE-%EX¥%093-DOES-IT-ACTUALLY-
DETER.pdf date accessed on 14 May 2023.

131 Sypra note 1.

132 Sypra note 56

133 Supra note 56

134 Constitution of India, art 21.
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UN has also looked at the topic of "Abolition of the Death Penaltlgith it regards as
a violation of human rights. The UN places more emphasis on the reformative than the

deterrent theories of punishmétit.

J. V. R. Krishna lyer said in a case that the "special reasah'to be related to the
criminal rather than the crime. Even though the crime was hortfildesriminal might
not have deserved to die. If the court decides that life in pissuotienough punishment

for the crime, it may impose a death sentence based on the facts of th& case.
Evolution of Death Penalty in India

From a historical perspective, King Hammurabi of Babylon waditsteto formally
implement the death penalty into criminal legislation in the 18&htwy. The
Hammurabi lists 25 crimes that carry the death sentence, ingltldeft. The death
sentence is mentioned as a punishment in the “Hittite code frotdtheentury B.C.,”
but only for the most heinous crimes. The only authorised punishment thader
Draconian Code of Athens era in the seventh century B.C. was alwasts the death
penalty. Officials of the Virginia government recorded the fstcution of a death
sentence during the colonial era in the United States in 1608doraured conspiracy
to betray the Spanish with the British. Additionally, only violent ffes like treason,
murder, larceny, rape, and arson carried the death sentence in Englarid@0dcThe
death penalty was used similarly by the Greeks and Romansdonlzer of crimes®’

In India, the need for death sentence has been mentioned in Ramayana and
Mahabharata. The death penalty has been an accepted punishmertiesiaceient

times. Over the centuries, kings of different kingdoms have alwssd it to deliver
justice in India. Death penalty is not utilized to deliver jusiicéndia, but also in the
majority of modern countries. The Mauryan dynasty adopted thddege eye, a hand

for a hand,” and similar retributive theories of retribution. Accaydim Kautilya-
“Punishment was the universal means of ensuring public securitydifferent
kingdoms during ancient India, Various punishments, including the deathypevrere

meted out by the monarchs, including head-chopping and dragging the viohy's
behind a horse till death.

135
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The idea of the death penalty is also present in Islamic laeording to Islamic law,
the primary goal of the death penalty is to dissuade societydngaging in specific
behaviours that are prohibited by Prophet Mohamtiad.

The penal code of 1861 was implemented by India when it gained its niig@e in

1947. This code featured the use of the death penalty for those foundfmityder.
Several members of the Constituent Assembly pushed for the dlonid the death
sentence throughout the period of time between 1947 and 1949, when the Constitution
was being written up. On the other hand, this particular provision waschaded in

the final draught of the constitution. In the succeeding twenty yadml that would

have done away with the death penalty was brought before both housdsaofqdr

but it was ultimately unsuccessful in gaining passage. Accordiagaitable records,
between 1950 and 1980, there were approximately 3,000 to 4,000 executions carried
out in India’® In the Bachhan Singh case, the apex court of India established the
principle that the capital punishment should be reserved for thet"odnese" cases.
However, there remains ambiguity regarding the precise defirofiwhat qualifies as

a "rarest of rare" casé’
Constitutionality of the Death Penalty in India

The Constitution of India incorporates elements from various sourm#sding the
American, British, and Japanese constitutions. The fundamental atatise Indian
constitution that upholds the “right to life” draws inspiration from kbt American
and Japanese constitutions. Within the Indian constitution, “the raghifet is
recognized as an inherent and fundamental right that cannot be taken dvagicle
21 of the Indian Constitution guarantees the fundamental right tetdajbiting the
state from depriving individuals of their life or restricting ithéerty without just
cause. This constitutional provision has often been invoked to challengepibsition
of the capital punishment in India. The IPC includes several offdnsaghich the
death sentence can be imposed, such as murder, murder with coerciog, aaidi
rebellion against the state, and waging war against the gogetnAdditionally, the

138 payal Rana, ‘The Capital Punishment in ConteXape: A Study of Nirbhaya case’ (LL.M, Swami
Vivekananda Subharti University 2019).
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% Bachan Singh v. State of Punjab, AIR 1980 SC 898
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NDPS Act, POCSO Act, and anti-terror statutes also providthéopossibility of the

death penalty as a punishment.

Since it was initially incorporated into the Indian Penal Code,dba of the death
sentence as a punishment has remained a discretionary one. Until 19556Pt&
required reasons to be recorded if a capital crime was nadt aleldath sentence.
However, upon the adoption of the new Code of Criminal Procedure in 1973, tiee court
were required to specify “special reasons” as to why theyiraposing the death
penalty. This too was not able to wipe away the doubts that a subjective elersisnt ex
in awarding the sentence of death, leading to several caseengia the

constitutional validity of the death sentence.

The concept of the capital punishment has long faced challenged$)eaddgmohan
Singh case marked the first instance of questioning its constitutioimalndia. In this
case, the appellant put forth three primary arguments againgppiieation of S 302
of the IPC, which mandates the death penalty. In the first ptagas contended that
putting a person to death in violation of the fundamental rights teagranted to all
Indian citizens under Articles 19 and 21 makes the death penaltyatonal form of
punishment that does not advance the public interest. Additionally, ihigfalsghted
that there exists significant judicial discretion that lackislgnce and may rely solely
on a judge's personal inclination towards punishment in a particser lceaddition,
it was highlighted that there are no general standards for agphe death penalty to
each particular offence, which was a major point of contention. Howehke
appellant's claims were rejected by the Hon’ble Court, and @hstifutionality of the
Death Penalty was affirmed. The Court stated that the deathypsneonstitutional
since it is subject to reasonable constraints, and it does naoigmfupon any basic
rights*? Following that, in a different case, it was emphasised thatehth sentence
is in violation of Articles 14, 19, and 21 of the Indian Constitution, and ithat
implementation needs to be rigorously studied. It was also emphasisdaetie needs
to be a crystal-clear and extraordinary basis for impodmegdeath penalty in a
particular case, and that this logic needs to be properly docuntéhted.

142 5upra Note 13.
143 Ashwathi Shyam, ‘Does Death Deter? A Critical Arsi$ of the need for Capital Punishment in
India’ (LL.M dissertation, The National universiof Advanced Legal Studies 2021).
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The case that was discussed before was the one that initiatetdig#hehallenge to the
validity of India's use of the death sentence. In addition, the topie afse of the death
penalty in India has been the subject of exhaustive investigation ahgiarby the

Law Commission of India. In its report, the commission admitted ttiere is no
definitive argument for or against the death penalty that can defigitend the
discussion. This was one of the points that was acknowledged by the commission. As
result, the commission was unable to zero in on a particular pointarsider it
separately. However, it took into consideration various factors, imgjutie diversity

of opinions, societal dynamics in India, public sentiment, and the prey&w and
order situation. Following extensive debate, the commission reachexribkision

that, at that point in time, India cannot afford to take the riskxpéementing with
abolition of the death sentence and recommended that it be mainEivee262nd Law
Commission Report*issued in 2015, addressed various concerns related to the death
penalty. The analysis underlined the fact that the death penasynidd successfully
function as a deterrence, which runs counter to the widespread notigndbes. In
addition, the commission underlined that putting an excessive emphéabis death
sentence as a measure of revenge for the victim weakerehtiglitative parts of the
criminal justice system. This was one of the main points tlaat vought up by the

commission:*

The principal cases on when the death penalty should be imposedhes Eangh v.
State of Punjati® and Machhi Singh v. State of Punj&h In Bachhan Singh cas®,
“the Supreme Court of India, reversed its earlier decision aedlieed that the death
penalty is not an unreasonable alternative punishment for murdehyhgrholding its
constitutionality under Articles 14, 19, and 21 of the Indian Constitution$ Gase
aimed to establish a framework to guide judicial discretion intalapentencing. It
marked the first attempt to provide guidance for the exerciseiaf discretion. The
concept of "rarest of rare cases" was formulated, whereafhitacpunishment would
only be imposed under exceptional conditions. The court identified twariario

identify these “rarest of rare cases”. 1) when the offendeies a disproportionate

1441 aw Commission of India, Death Penalty (Law Com R62, 2015).

45 Ashwathi Shyam, ‘Does Death Deter? A Critical Arsi$ of the need for Capital Punishment in
India’ (LL.M dissertation, The National universitf Advanced Legal Studies 2021).
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share of blame for the committed murder, and 2) when the murder exémniieme
depravity and brutality. When deciding whether or not to impose tith genalty, the
court took into account the circumstances that were regarded tthé&eaggravating
or mitigating. A defendant's mental or emotional state, their(abether they were
young or old), the possibility that they could change their ways, le@rnount of
pressure they were under were all considered mitigating coasales. Aggravating
factors included premeditated and cold-blooded murder, the vulnerabilitg wictim,
the gruesome nature of the crime, and the shock it catised.

The Supreme Court made a significant ruling in the case ohtMit State of Punjab™

on the imposition of the capital punishment. The ruling in this case bigdeicant
importance as it declared Section 303 of the IPC, which mandatedatiepbnalty for
repeat offenders who have already been sentenced to imprisonmergoastitutional

and nullified it. In addition, the court came to the conclusion that Articles 14 and 21 of
the Indian Constitution were breached due to the mandatory charadter death

punishment as outlined in Section 303.

The “Machhi Singh v. State of PunjdB”summarized the case of “Bachhan Singh v.
State of Punjab'®?The Supreme Court of India, in the aforementioned case, elaborated
on the doctrine of the "rarest of rare" cases and provided broad gagidbr
determining the exceptional circumstances in which the death pestadiyld be
imposed. This was done in order to expand upon the doctrine of the Garast"
cases. The court considered various factors, including the nattine offense, the
specific circumstances of the criminal, and both aggravating atigating factors.
These guidelines were aimed at ensuring a comprehensive assesfthe case and
enabling a balanced decision regarding the imposition of the death sénfence.

In his judgement, Justice M.P. Thakkar highlighted five elementhé#tato be taken
into consideration while determining whether or not to apply the deathtypasaa

form of punishment for the person who is being accused.

149

Jagriti Sanghi, ‘Landmark cases on death penaltgdia’ (iPleaders, 14 January 2022)
https://blog.ipleaders.in/landmark-cases-on-deaiafty-in-india/#Shabnam_v_Union_of India_2015
accessed on 2 July 2023.

150 Mithu v. State of Punjab (1983) 2 SCC 277.

31 Supra note 136.

12 Supra note 135.

153 Supra note 13.

55



“Manner of commission of murder”

It refers to situations where the offender conducts murder iayahat is particularly
gruesome, evil, and wicked in order to arouse the wrath of a partmaiamunity.
Examples of such situations include when the accused sets a hougeimider to
roast several people alive, when the victim was exposed toamddbarbaric torture

before passing away, when the victim's body is sliced up and disposed of, etc.
Motive for commission

The offender may be sentenced to death if the court decides thatutder was
committed for egregiously evil and inhumane reasons, which is onerefjneements
for the death penalty. Murder committed by a hired murderer for money, for ingeriti

a parent's estate, or for betraying the country are examples of watloss.
“Anti-social nature of crime”

This pertains to cases where marginalized communities, spdlgiScheduled Castes
and Scheduled Tribes, are targeted in the act of murder. The mohired tsich
murders is to victimize these communities as a whole, rathefdh@ersonal reasons.
Another aspect is targeting individuals based on their gendtr,tiaa intention of
exerting dominance. Such instances can be observed in cases ofldatiry, sati, or
when sexual offenses against women are committed with the assefting control

over them.
Magnitude of crime

It can be said that a crime is of big magnitude if it tlrg@ area or community, several
victims, all family members, or multiple victims. Multiple ddties from a single

terrorist act are regarded as crimes of high gravity.
“Personality of victim of murder”

When determining the appropriate sentence, the court is required tottalkecount
these mitigating factors pertaining to the victim's personalihese factors must be
taken into consideration regardless of whether the victim was arablaevoman, an
innocent child, a person who is physically or mentally disabled)d®rly person, the

victim's guardian, or a social or political figure who was mwedédor political reasons.
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Doctrine of “rarest of rare” cases

The Gandhian theory, "hate the crime not the criminal,” is the foundation dtioa
of "rarest of rare" cases, and this quotation defines the relevamd scope of the
teaching quite well. According to the court's interpretationdeéegh sentence is only
used in extremely rare circumstances; the alternative punighwhéife in prison is
given in most murder cases. The majority of people on death rositlee convicted
of rape, murder, or acts of terrorisi.

An analysis of the cases that have been adjudicated highlightshdera$pect of the

death penalty, namely its tendency to exhibit a class bias asadwards a particular
socioeconomic group. It becomes evident that the imposition of the deagimcgent
disproportionately impacts individuals from impoverished and margetliz

backgrounds.

As a direct consequence of this, the "rarest of rare" theone dato being. This
doctrine now functions as a standard for determining when the deattyshmalld be
applied. The Supreme Court acknowledged, in the case of Bachan Singkehat
case is different and that cases should be determined based awth@articular set
of facts and circumstances. As a direct consequence of thisptiieabstained from
classifying the particular kinds of cases that could legitilpaésult in the imposition
of the death penalty. Instead, the courts have been instructed to ctegadlprinciples
that are derived from a comprehensive analysis of precedentden tor determine
whether or not a case meets the criteria for being considdgreddrest of the rare.”
Particular attention should be paid to the presence of aggrasatingitigating factors.
Thus, Bachan Singf endorsed the two components of sentence that should be both
unique and moral. At the heart of this doctrine lies the irreblersiature of the death
penalty, prompting the courts to establish it as one of the inogjesit and compelling
standards within criminal law. The introduction of the "rarest & rarinciple marked
the beginning of constitutional limitations on the application ofdéath penalty in

India1°®
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Application of doctrine of “rarest of rare” in rape cases

The doctrine of the "rarest of rare” has found application in akvape cases,
showecasing its evolving nature. Over time, the category of casesdered as the
"rarest of rare" has expanded. Certain cases are identifiedleasdied as falling within
this category through careful examination. It is important to thatiethe doctrine itself
does not possess a precise definition but rather relies on the collectivefsemsage

and violation experienced by society.
Priyadarshini Mattoo Rape Case

“Though I know he is the man who committed the crime, | acquit hvmgythe benefit
of doubt.”

While acquitting the suspects in the Priyadarshini Mattoo csdditional Sessions
Judge G.P. Thareja made this shocking statement, which is indicative appalling
status of our criminal justice system. Santosh Kumar Singhlsathef former senior
IPS officer J.P. Singh, was the reason of a miscarriagetite in this case. As political
influence and judicial corruption have grown increasingly pervasive vy, the

entire Indian judicial system has been distorted.

Priyadarshini Mattoo, a law student who was 25 years old at the tinex death, was
located in her home in New Delhi, India, on the 23rd of January, 1996, with no sign of
life. Tragically, she had been a victim of both murder and rager 8bmpleting her
education in Srinagar, Priyadarshini moved with her family to Jan8ubsequently,

she enrolled in the LL.B. program at Delhi University, having previooistained a B.

Com degree from Jammu. Prior to the heinous incident, she had fikiglen
complaints against Santosh Kumar Singh, who was also a studenfattity of Law,
University of Delhi. Priyadarshini accused Singh of harassmeniniddtion, and

stalking™®

In spite of the fact that the dead made numerous accusationst digaiascused, the
deceased's efforts to stop the accused's harassment turreedeocbmpletely fruitless.

The accused continued to harass the deceased at the Campus LravoiCBiavember

7 State of Delhi v Santosh Kumar Singh (2010) 7 S68. 2
%8 Supra note 1.
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6, 1995, despite having made two previous promises in response to complaieds lodg
by the deceased at R.K. Puram and Vasant Kunj Police Stationdaraie25 and
August 16, 1995, respectively. The complaints were lodged on February 25igumst A
16, 1995, respectively. After that, a First Information Report (&) lodged against
him at the Maurice Nagar Police Station, invoking section 354 ohthiari Penal Code
(IPC), 1860. This resulted in his detention, and he was later releaseplersonal bail.

In addition, on October 27, 1995, the dead person had filed a complaint about the
continued harassment with the Dean of the Faculty of Law and Canapu€éntre.

The complaint included specific details about the behaviour in queStienoffender

was counselled to refrain from acting in this manner. Becausieeofravity of the
situation, the deceased was summoned to a meeting with the Deputyi§sioner of
Police for the South West, to whom she reported the behaviour of theedcd his
meeting took place after the accused had been arrested. Astacdimsequence of this,

a Personal Security Officer has been assigned to her for thesguof ensuring her

safety.

Because of these, on October 30, 1995, the distressed accused mades baseles
accusations to the Delhi University administration about the deadhaildt she was
concurrently enrolled in two courses. As a result, the university delayed tresdé'se
results and sent her a show cause notice, to which she was requeeddnd as soon

as possible. The deceased person presented her reason, indicating #tl@gations
made against her were untrue because she had already finisMastearof Commerce

in 1991. She further asserted that the accused, Vasant Kunj, had been harassing her f
the past 1.5 years. On the fateful day of the murder, accused \isetedeceased's
residence located in Vasant Kunj while she was alone. The bodyyaid&shini
Mattoo, who had been dead for some time, was found by Rajinder 8iegsecurity
guard, when he came at the residence of the deceased person and loakehtmtihee
double bed. The Vasant Kunj Police Station responded to his requesteana fifst
information report (FIR) in accordance with Section 302 of the IndemalPCode
(IPC). Rajeshwari Mattoo, the mother of the dead, gave arstatdhat was recorded

in accordance with Section 161 of the Criminal Procedure Code. Itateengnt, she
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indicated concerns regarding the accused, which led to the inclusiom a¢dused in

the investigatiort®®
In the Trial Court

The body of Priyadarshini Mattoo, who had been dead for some timdpwas by
Rajinder Singh, the security guard, when he came at the mesidé¢ the deceased
person and looked underneath the double bed. The Vasant Kunj Police Station
responded to his request and filed a first information report (FIREcordance with
Section 302 of the Indian Penal Code (IPC). Rajeshwari Mattoo,dtieenof the dead,

gave a statement that was recorded in accordance witlorséétl of the Criminal
Procedure Code. In the statement, she indicated concerns regardiogused, which

led to the inclusion of the accused in the investigation. As gat fequirements, the
accused contested the charges. The case was presented befdfiét&l,Ghe then-
additional sessions judge, who decided to proceed with the chargesc@insed
entered a not-guilty plea, and the proceedings of the trial begangust 11, 1997.
Approximately fifty withesses were called to the stand dutiegcourse of the trial,
which began on January 3, 1998. The court procedures took place on that day. In the
end, on December 3, 1999, the judge who presided over the case decidedthe gi
accused the benefit of the doubt and acquit him. Taking into account il of
circumstantial and documentary evidence that was supplied by teecptimn, the
judge stated that the CBI had behaved in an unfair manner and ledddagiresent the

case in an appropriate manner. Due to the fact that it wesvei®d to be fabricated,

the DNA report that was given by the CBI was ruled inadmissibtourt in accordance

with Section 45 of the Indian Evidence Act of 1872. This was one of thevakisas

that was madé&>®
In the High Court

Everyone was taken aback by the ruling of the lower court, pkatig because the
court appeared to be convinced that the evidence presented by the proseesti
indisputable. In point of fact, the trial court made it very cldat the DNA
fingerprinting data unequivocally demonstrated the accused pecstpedility in the

139 payal Rana, ‘The Capital Punishment in Conte®ape: A Study of Nirbhaya case’ (LL.M, Swami
Vivekananda Subharti University 2019).
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crime. This blatant contradiction made the verdict inherently fla@ensequently, on
February 29, 2000, the CBI filed an appeal with the Delhi High Court, highligtiteng
erroneous judgment and the subsequent public outrage it had sparked. Howaosler, it
six long years for the High Court to commence regular hearings on the case.

The High Court expressed its deep disappointment with the verdiceeliby G.P.
Thareja, asserting that the trial court had severely underrthiegatinciples of justice
by acquitting the accused, despite being convinced that there weasomable doubt

regarding the prosecution's case.

Justice R.S. Sodhi and P.K. Bhasin, in their commendation, praised thal Gemnéau
of Investigation (CBI) for its presentation of compelling and iradfl¢ evidence,
which conclusively established Santosh Kumar Singh's guilt. ®hisreendation came
after the Delhi High Court overturned the trial court's judgihoe October 17, 2006.
The High Court, having found the accused guilty of offenses cover8edijons 302
and 376 of the IPC, subsequently sentenced him to death on October 382006.

In the Supreme Court

Santosh Kumar Singh, the defendant, lodged an appeal with the Suprem@rCour
February 19, 2007, seeking to overturn the Delhi High Court's ordbisfexecution.

In the 14-year-old case of the rape and murder of Priyadarshitodda bench
comprising Justices H.S. Bedi and C.K. Prasad pronounced Santosh Kuntar Sing
guilty on October 6, 2010. However, because of a number of mitigatirggSantthe
appellant's case, the death sentence was converted to a sehtéade prison rather

than being carried out. The judge and the other members of thegaane to the
conclusion that Santosh Kumar Singh should be given a life sentehee tren the
death punishment because they believed that the weight of the evpEnted in
Singh's favour.

The Supreme Court emphasised that when confronted with the difficigicsteof
selecting a sentence between the death penalty and life impesgrnis necessary to
explore the possibility of imposing a less severe punishment. In situakierisdse, it
is important to give serious consideration to both the aggravatingitigdting factors.

An impressionable junior college LLB student was the victim ofnibxgible acts of

1 payal Rana, ‘The Capital Punishment in Conte®ape: A Study of Nirbhaya case’ (LL.M, Swami
Vivekananda Subharti University 2019).
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rape and murder in this particular case, which the appellantreggonsible for
committing. These acts were motivated by his inability teeptber rejection of his
sexual advances, which he had persistently harassed her withioAaltit after
subjecting her to rape, he inflicted 19 injuries upon her. The Delin I€ourt,
recognizing the gravity of the crimes, overturned the trial coadguittal and

sentenced the appellant to de¥th.
“The Nirbhaya Casé®?

The accused in this case treated a woman who they referasd'frbhaya” as if she
were an item and frequently crossed the line into inhumane behavidostdgzr. On
December 16, 2012, a woman who was 23 years old was brutally rapbdsménen
it was travelling through Delhi. The incident took place in the ‘ehkollowing the
viewing of a movie, she and her buddy boarded an unscheduled bus at thepbus st
Along with them on the bus were six other male passengers, imoadditthe driver.
However, after some time had passed, Nirbhaya's companion realisétbthas was
going in the wrong direction. Her friend began to suspect sometfasgyvrong and
pleaded with the bus driver to pull over, but he did not comply with thgueast. There
were six men who were accused of committing the crime: “RarmghSthe main
accused bus driver (age 35), his brother Mukesh Singh (age 29), VinayeSlzar
assistant at a gym (age 18), Pawan Gupta, a fruit vendod@agékshay Thakur, an
unemployed man (age 28), and Mohammed Afroz, a juvenile at teeofitihe crime
who was called "Raju" for anonymity.” Nirbhaya was sexualblested and brutally
beaten by her attackers. Nirbhaya's male friend, who was tyipigtect her, was also

severely beaten by the individuals who attacked Nirbh#ya.

After three hours had passed, a PCR car located Nirbhaya's bodyatlotigat of her
friend, who had been injured, buried beneath a flyover. The vehicle then took both
victims directly to the hospital. Three suspects, including thegrsi suspect Ram
Singh, were taken into custody on December 17, while Nirbhaya arfdemet were
receiving medical treatment. On the 18th, there was yet anothst arade. However,

%2 payal Rana, ‘The Capital Punishment in Conte®ape: A Study of Nirbhaya case’ (LL.M, Swami
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it took three additional days, until December 21, 2012, to locate and appithleend

remaining suspect, who was a young individual involved in the crime.

It was revealed that the same young man was the one who hadoeahMinbhaya to

board the bus. In addition to this, he was the one who proposed to the other passengers
on the bus that they toss the body down onto the road and then drive ovdahiayidi
underwent an emergency operation after being raped and having banesteipped

out of her body. During this time, the male companion also needed medical assistance.
She was placed on a ventilator, and her health was describetbas bat stable at the

time of the diagnosis. Nirbhaya's condition, on the other hand, deteriorated
quickly; she had an intestinal haemorrhage and a cardiac arhgs, iequired her to

be airlifted to Mount Elizabeth Hospital in Singapore on DecembéeFi&6specialists

have confirmed the failure of multiple organs as well as additiabalominal
haemorrhage. Nirbhaya passed suddenly in the early hours of Dec2gndee to
multiple organ failure, which ultimately led to her passing.

As soon as the gang rape became public knowledge, protests brokeDetlitiiand
around the nation. The incident had such an impact on Delhi's population that
authorities had to use tear gas to disperse the throng. The Ineifeisrioud cry in the
early weeks was "Hang the rapists.” The public's combined horror andoredeonly

be soothed by the death penalty. Within a few days, the episoda waddwide
phenomenon. Celebrities were forced to condemn the incident on sedial sites like
Facebook and Twitter and launch independent campaigns to stop criaiast ag

women'®®

Following the shocking rape incident and the widespread public outrggeerated,
two notable commissions were established in the political spheeeJustice Verma
Committee and the Usha Mehra Committee.” These commissiores taged with
assessing public sentiment regarding potential changes to théengexastti-rape
legislation. The Criminal Law (Amendment) Act 2013 was passedant@s a direct
result of the Verma Committee Report, which was publishe ttmonths after the rape.
This all-encompassing legislation resulted in changes to a nuaofibether laws,
including the Indian Evidence Act and the Code of Criminal Procedaorengst others.

185 payal Rana, ‘The Capital Punishment in Conte®ape: A Study of Nirbhaya case’ (LL.M, Swami
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In addition, the government started the Nirbhaya Fund project with the goal ofgmakin
it safer for women to use public transit. This was done in antdéffqrevent sexual
assaults. The purpose of this effort is to equip significant cities acrossuthi@ycwith
emergency buttons, GPS technology, and CCTV systems.

Because it violated the communal conscience, the Nirbhaya déseurider the
category of crimes that are among the "rarest of the rare.” Tistusmm that the case
meets the criteria for the "rarest of the rare" resnlthe death penalty being applied

as an unusual punishméfit.
“Nirmal Singh & others v State of Haryart&”

In this case, accused Dharampal and Nirmal were found guiltylioigkiive people
based on the testimony of two eyewitnesses. In the initialaggsast the accused, he
was found guilty of raping Poonam, which resulted in a ten-ydaorpisentence.
However, he wanted to appeal, and while doing so, he gave giftsdbRtlonam's
family members, whose testimony was used to support DharampaVeton. But
even then, he murdered all five members of Poonam's family Ktauthari, and the
honourable court gave him the death penalty because such a ruthlesdeartanarder

fits the "rarest of rare case" doctriffg.
“Sushil Murmu v State of Jharkhartg®

The Supreme Court reaffirmed the "rarest and rare case"rmoatrthis instance and
declared that "death sentence must be awarded" when the "collectsameance of the
community is shocked and it will allow the holders of the judpoaler centre to inflict
death penalty regardless of their personal opinion as regardabdégior otherwise

of retaining death penalty™

Based on the cases that have come before, it is possiblducedinat the doctrine of
the rarest of rare cases has been applied to cases thahsaidered to be in the same
category. This has occurred depending on the various aspects ofehadasling the

facts, the circumstances, and the aggravating and mitigating factors.

1% payal Rana, ‘The Capital Punishment in ConteXape: A Study of Nirbhaya case’ (LL.M, Swami
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CHAPTER 5

CONCLUSION AND SUGGESTIONS

Conclusion and Findings of the Study

The study on death penalty for rape in India has explored the tagawork and its
implications for addressing rape. The rape laws in India havergom significant
changes and amendments over time, reflecting the country’s commitowards
addressing the severity of the offence of rape. The amendmentsatieabeen brought
to the rape laws introduced stricter penalties, including longer ps&aences and in
some cases, death penalty for certain aggravated rape offerioag. With the
penalties, it has introduced an expanded definition of rape. The phrase "anytipart of
body of such women" might be interpreted to mean anything othertlibavagina,
urethra, mouth, or anus, which are the only parts of the body that cantigdbtdoe
penetrated for sexual purposes. Moreover, fast track courts valpésteed to expedite
rape trials and ensure smooth justice. It aimed to address tieeaksengthy court
proceedings. The Nirbhaya case was dealt in a fast-trackasauiall the POCSO cases
are dealt in fast-track courts. However, there are stillainges such as the availability
of adequate resources and the backlog of cases which need to be addressed.

The Nirbhaya case which shook the entire country brought changks aritinal
justice in India. It shown that the ineffectiveness of the cutlegal framework non
addressing the issue of escalating crimes against women. Tih€anaes of this are
that the criminal code does not specifically address matiyites that constitute
crimes, the penalties are insufficient to undo the harm done, and there arelaexere f
in how the law is put into practise. The current situation was niifigdsby the penal
code's antiquated provisions for rape and outraged modesty. However, thentslgm
show that punishments are typically still set at 7 years, asohie cases, even reduced
given the "peculiar facts and circumstances of the cabe."1983 Amendment Act is
supposed to address the increasing levels of violence that unquestidoatat meet
the requirements for the introduction of life sentence for aggravated rape.

The introduction of the mandatory death penalty for rape in Indibd®san issue that
has been contentious and contested, garnering both support and criticism from various
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individuals and groups. Those who are in favour of the capital punishmerasaty t
provides victims with justice and serves as a deterrence to iweulnffenders.
However, it is worth noting that historically, the death penals/een prescribed for
rape and sexual offenses, indicating its early establishmédegal systems. In India,
the Indian Penal Code includes death sentence as one of the possilfiimpatsasor

certain crimes.

Nevertheless, it has been observed that the call for mandatonyséedtnce for rape
is often driven by the misguided notion that rape is akin to thetabdeath of women.
This justification reflects a preconceived belief that a woséfé and honor are
intrinsically tied to her sexuality and virginity. Such reasormogtradicts feminist legal
theory, which emphasizes that a woman's worth and rights extend begoeedxual
identity. This perspective highlights the oppression faced by womgratriarchal
societies and is firmly rejected by feminist organizations worldwide.

Advocating for the death sentence in cases of non-homicidal eapde seen as
reinforcing patriarchal norms that reduce women to societalrcetstperpetuating an

act of patriarchal aggression against them.

The introduction of the death sentence for sexual offences samiyetb prevent future
offences by making them punishable by death. However, no study or ahalysisen
able to demonstrate beyond a reasonable doubt whether the death pawakyas a
deterrence in criminal instances. The rules that recommend pettme death penalty
for any offence are subject to many issues and criticism dbe tbsence of conclusive

data. There is no evidence that can be relied on to support it.

In its 21st report, the Law Commission underscored the factthapiplication of the
death penalty is highly subjective and prone to arbitrary deemgking. According to
the findings of the investigation, the judges who sit on the benchthavability to
exercise their own discretion over whether or not to impose thé geatlty or to
commute it. The courts' implementation of the "rarest of rare casesy tindoch was
established in the Bachhan Singh case, in diverse and inconsistesri$astthe source

of this contradiction. This doctrine was established in the case.

Those who support maintaining the death penalty say that it shod@thbeso because
it acts as a kind of prevention or deterrence. According to the ZftbrRof the Law

Commission of India, the major reason for the use of the deatmsensein the fact
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that it serves as a deterrence to potential offenders. Thipoietvasserts that the
enforcement of capital punishment acts as a deterrent by diisgymtential offenders

from committing the crime.

The criminal justice system in India has a relatively ltglihood of punishing any
offence, which causes the complainant to feel that they are bewagely victimised,
leading to the withdrawal of cases, hostile witnesses, and preb@&h underreporting.
If this situation persists, the death sentence provision would beedtief as a

deterrent.

The Justice Verma Committee made a deliberate decision rextdmmend the death
penalty as a punishment for sexual offenses, including rape and gamgTize
committee concluded that such a penalty would not effectively sena deterrent to
society. The committee's report emphasized that applying theesesasure of the
death sentence in non-homicide cases would not be a progressive steperttvee
legislation does provide for the death penalty in cases involvingtreffeaders and
serious instances of rape, such as those resulting in the vidéatls or leaving them

in a vegetative state.

The implementation of the death penalty has a long and storiedyto$teing subject
to arbitrary interpretation. It is a common argument that gitiregdeath penalty for
sexual offences that do not involve homicide is not a data-driverdegakr but rather
a reaction to populist popular opinion, which might result in unanticipagedi iksues.
In the instance of the death penalty, the sentencing frameela® on wide parameters
that were established by the Honorable Supreme Court in the Barlgincase. This
framework is highly imprecise and inconsistent. According todiesenting opinion
written by Justice Bhagwati, the imposition of the death pefaltsexual offences has
the potential to further muddy the waters of law. He voiced hisi@goaver the fact
that the implementation of the death penalty through judicial disorkstcks structure
and leaves room for arbitrary decision-making, both of which armiation of Article
14 of the Constitution. Numerous reports on the death penalty in Ingharsupstice

Bhagwati's viewpoint, highlighting the need for caution in its application.
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Suggestions

Based on the findings of the study, below are the suggestiomestéddn into account
to further enhance the effectiveness of rape laws in India aed gikcussing the death

penalty for rape in India.
1. Strengthening legal frameworks and enforcement

Loopholes still exist in the amendments brought to the legal fvankerelated to rape.
Loopholes or shortcomings in the legal framework must be addressedl kimdls of
sexual violence are to be adequately covered. It can be pyirfeaed by ensuring
comprehensive legislation, effective investigation procedures apedixte trials.
Enhancing the capacity and training of law enforcement agetacheandle rape cases

sensitively and efficiently will also help to ensure effectivssnef the legal framework.
2. Alternatives to capital punishment for rape

Choosing an alternative to the death penalty is often justifidiadoyyotential for reform.
Life imprisonment, specifically in the form of imprisonment ungétural death without
the possibility of parole, can serve as an effective substithe.glly who had been
sentenced to death for the rape and murder of a child who wasyssasrs old had his
sentence recently commuted to life in prison by the Supreme Cauitarg, life

imprisonment with the possibility of release may be imposed in certs@s.ca

Advocates of life imprisonment as the highest penalty put forth aleaeguments,
including deterrence, retribution, restoration, and incapacitation tcemreurther
offenses and safeguard public welfare. Additionally, some coansieh as Brazil,
Croatia, El Salvador, Nicaragua, Norway, Portugal, and Venezugkabalished the
death penalty. However, inmates in these countries may s#ivee lengthy prison
sentences that exceed the minimum terms imposed on individuadsmshtto life

imprisonment in other jurisdictions.

Another variation of life imprisonment is long-term imprisonment, whbe convict
is incarcerated for a fixed number of years, such as 40 ye@woatia, before being

released either with or without additional restrictions.
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3. Reformation and rehabilitation of offenders

Reformation and rehabilitation are rarely considered as effediveative procedures
and are generally rejected. Currently, inmates and offenders d@ess to open
prisons, probation, parole, and other options as remedial methods. Forta ofrie
reasons, reformation and rehabilitation must be viewed as usefeffanent tactics

for criminals.

a) Many criminals are not equipped with the social skills necedsargake a
positive contribution to society once they are released fromljadan be
challenging and troublesome for them. Employment opportunities also become
difficult for them.

b) Oftentimes, after being set free, they are abandoned and giv@mahi
assistance.

¢) In contrast to what should be the case, offenders often show irccesrags and

violence after being released.
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